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Loyens & Loeff is a leading law firm and the log-
ical choice as a legal and tax partner for clients
doing business in or from the Netherlands, Bel-
gium, Luxembourg and Switzerland (the firm’s
home markets). Clients can count on personal
advice from any of the firm’s 1,000 advisers,
based in one of its offices in the Benelux and
Switzerland or in key financial centres around
the world. Thanks to its full-service practice,
sector-specific experience and thorough under-
standing of the market, the firm’s advisers com-
prehend exactly what clients need. The transfer
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pricing team consists of experts from various
tax areas, offering a fully integrated approach to
transfer pricing matters. Expertise ranges from
advice on strategy, documentation and inter-
action with other tax and legal issues to nego-
tiations with (international) tax authorities and
dispute resolution. Given the ongoing actions
taken by the G20, OECD (BEPS) and the EU,
transfer pricing has become more important
than ever, and Loyens & Loeff is well equipped
to provide seamless service both on tax and on
legal aspects.
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Loyens & Loeff’s international
tax services practice group and
of the transfer pricing team in
the firm’s Brussels office. He
advises on matters related to
corporate tax law as well as international tax
law and transfer pricing. His counsel work
includes strategic advice, negotiations with tax
authorities and dispute resolution. He advises
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models, restructurings, intra-group financing
and M&A transactions.
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1. Rules Governing Transfer Pricing

1.1 Statutes and Regulations

The Belgian legal provisions of particular rel-
evance to transfer pricing are Articles 26, 79,
185, and 206/3 of the Belgian Income Tax Code
1992 (ITC).

* Article 26 ITC provides that the abnormal or
benevolent advantages granted by a Belgian
taxpayer to a non-Belgian company or estab-
lishment should be included in the taxpayer’s
taxable basis when granted to (among others)
a non-resident related enterprise.

+ Articles 79 and 206/3 ITC provide for an anti-
abuse rule disallowing certain deductions
that would have applied to that part of the
result that arises from abnormal or benevolent
advantages received by a Belgian taxpayer
from a related enterprise.

+ Article 185, Section 2(a) ITC governs the rec-
ognition of profits on cross-border commer-
cial and financial transactions for Belgian tax-
payers that are part of multinational groups.
Any profits not recognised by an arm’s length
cross-border transaction are added to the
taxpayer’s taxable profit. Article 185 ITC is
considered the codification of the OECD’s
arm’s length principle in Belgian tax law.

+ Article 185, Section 2(b) ITC allows a cor-
responding downwards profit adjustment for
corporate income tax purposes where profits
are included in the taxable basis of a related
foreign company located in a treaty jurisdic-
tion.

* Articles 321/1 to 321/7 ITC provide the
obligation for taxpayers to file transfer pric-
ing documentation if certain thresholds are
exceeded (country-by-country reporting,
master file and local file).
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In February 2020, the Belgian Tax Administration
(BTA) issued a circular letter on transfer pricing
(Circ 2020/C/35) (the “TP Circular”). In the TP
Circular, the BTA confirms adhering to the gener-
al principles included in the OECD Transfer Pric-
ing Guidelines for Multinational Enterprises and
Tax Administrations 2017 (the “OECD Guide-
lines”). The TP Circular provides an overview of
the different chapters of the OECD Guidelines
(including guidance on financial transactions),
provides guidance on the allocation of profits to
permanent establishments (PEs) (based on the
Authorised OECD Approach as laid down in the
2010 report on the attribution of profits to PEs)
and includes the BTA’s interpretation and prefer-
ence on specific topics.

Finally, the following are also relevant in the con-
text of transfer pricing:

+ Article 49 ITC (deductibility of expenses);

« Article 54 ITC (deductibility of interest, royal-
ties and service fees);

+ Article 55 ITC (deductibility of market-based
interest);

* Article 185/2 ITC on CFCs;

+ Article 198, Section 1, 10° (deductibility of
payments to tax havens in the context of
“actual and sincere transactions”); and

* Article 344, Section 2 ITC (non-opposability
of transfer of assets to an affiliated company
established in a tax haven).

1.2 Current Regime and Recent Changes
Years before the Belgian codification of the
internationally accepted arm’s length principle
in Article 185 Section 2, ITC (in 2004), the BTA
traditionally applied Articles 26, 79 and 206/3
ITC as a legal basis for performing transfer pric-
ing corrections based on the principle of “abnor-
mal or benevolent advantages”. Although said
notion was based on the arm’s length principle,
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Belgian case law traditionally applied a more
subjective approach to the notion of “abnormal
or benevolent advantages”, accepting that pro-
viding assistance to group entities in financial
difficulties may under certain conditions not
trigger the granting of an abnormal advantage.
By taking the group relationship into account,
Belgian case law went further than the “separate
entity approach” followed by the OECD in the
application of the internationally accepted arm’s
length standard.

Article 185 Section 2 ITC was introduced in 2004
to facilitate the interpretation of the notion of
“abnormal or benevolent advantage” and thus
to increase legal certainty for taxpayers. At the
time, this provision was only applicable via tax
rulings or mutual agreement procedures.

Following BEPS Action 13, Belgium introduced
transfer pricing documentation obligations from
1 January 2016. Depending on certain thresh-
olds, Belgian taxpayers are obliged to submit
a country-by-country report (or notification), a
master file and a local file with the BTA.

2. Definition of Control/Related
Parties

2.1 Application of Transfer Pricing Rules

Article 26 ITC provides that when a Belgian com-
pany grants an abnormal or benevolent advan-
tage to a non-Belgian company or establishment
with which the Belgian taxpayer has a “direct
or indirect relationship of interdependence”, the
advantage should be included in the Belgian
taxpayer’s taxable basis. The notion of “direct
or indirect relationship of interdependence” has
a broader scope than “control” under Belgian
company law. Whether or not two entities are
in a relationship of interdependence is a ques-
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tion of fact. This may notably be the case when
the boards of directors of two entities consist in
majority of the same persons, when one entity
depends on the other for the supply of raw mate-
rials or when one entity is the other entity’s sole
customer.

As regards Article 185 Section 2 ITC, a circular
letter dated 4 July 2006 refers to the wording
used in Article 1:20 Code of Companies and
Associations (CCA) according to which “com-
panies associated with a company” means:

+ a) the companies over which said company
exercises a power of control;

* b) the companies who exercise a power of
control over said company;

+ ¢) the companies with which said company
forms a consortium; and

+ d) the other companies which, to the knowl-
edge of their governing bodies, are under the
control of the companies referred to in a), b)
and c).

Under Section 1:14(1) of the CCA, “control”
is the ability to decide the appointment of the
majority of the directors or the course of corpo-
rate policy, whether de facto or de jure.

For transfer pricing documentation require-
ments, the term “group” is defined as a collec-
tion of companies that are related by ownership
or control in such a way that they are either
required by prevailing accounting rules to pre-
pare consolidated financial statements for finan-
cial reporting purposes, or would be required to
do so if equity interests in any of the companies
were traded on a regulated market.
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3. Methods and Method Selection
and Application

3.1 Transfer Pricing Methods
Belgian law does not list specific transfer pricing
methods that taxpayers can use.

The rules set forth in the OECD Guidelines apply
to the use of transfer pricing methods within Bel-
gium. Indeed, with reference to the OECD Guide-
lines, the TP Circular states that the taxpayer is
free to choose a transfer pricing method, pro-
vided that the method chosen results in an arm’s
length outcome for the specific transaction.

3.2 Unspecified Methods

Belgian law does not specify which methods a
taxpayer should use. Hence, a taxpayer is free
to choose its preferred method to set prices,
provided that those prices are consistent with
the arm’s length principle. In practice, taxpayers
generally use one of the five methods listed in
the OECD Guidelines, although other methods
may also be accepted depending on the case
(eg, valuation techniques for transactions involv-
ing intangibles).

3.3 Hierarchy of Methods
Neither the law nor the TP Circular provide for a
hierarchy of methods.

According to the TP Circular, where multiple
methods can be applied in an equally reliable
manner, a traditional method is preferable to
a transactional profit method. Moreover, if the
comparable uncontrolled price (CUP) method
and another transfer pricing method can be
applied in an equally reliable manner, the CUP
method is preferred. This position is aligned with
the OECD Guidelines.
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3.4 Ranges and Statistical Measures
Belgium does not require the use of ranges or
statistical measures.

In the TP Circular, the BTA recognises that trans-
fer pricing is not an exact science, and a trans-
fer pricing analysis will often result in a range of
values in which the applicable price is situated.
If the retained comparables are highly compara-
ble and of equally high quality, each point within
the full range is considered acceptable for the
BTA. However, statistical methods can be used
to increase the reliability of the results.

The BTA indicates that they favour the inter-
quartile range (IQR) approach and will accept
the result if the tested party falls within the IQR.
The BTA further provides that an adjustment is
needed if the result of the tested party falls out-
side the (IQR/full) range. Such adjustment will be
made to a point within the range which is aligned
with the facts and circumstances of the tested
transaction. If it is not possible to designate a
specific point within the range, the BTA’s prefer-
ence is to use the median.

3.5 Comparability Adjustments
Belgian law does not require applying compara-
bility adjustments.

The position of the BTA, as reflected in the TP
Circular, is aligned with the OECD Guidelines.
Comparability adjustments should only be made
if they improve comparability. The BTA empha-
sises the importance of duly documenting the
purpose and reliability of an adjustment. The
BTA further recognises that adjustments can be
justified to account for differences in working
capital between the tested party and the com-
parables.
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4. Intangibles

4.1 Notable Rules

Belgian law does not impose notable rules spe-
cifically relating to the transfer pricing of intan-
gibles.

The BTA generally applies the guidance included
in Chapter VI of the OECD Guidelines to evalu-
ate the arm’s length character of a transaction
involving intangibles. The TP Circular explicitly
emphasises the importance of identifying those
entities performing the so-called DEMPE func-
tions (ie, development, enhancement, mainte-
nance, protection and exploitation). According
to the BTA, entities controlling important risks
with respect to the DEMPE functions should be
entitled to (part of) the overall return derived from
the intangible.

According to the BTA, the most appropriate
transfer pricing method for pricing transactions
involving intangibles would generally be either:

* the profit split method;

+ the CUP method; or

* the cost-plus method (this latter only to remu-
nerate routine contributions — eg, develop-
ment of internal accounting software).

The BTA further accepts the use of valuation
techniques, such as:

« the discounted cash flows method;
+ the relief from royalty method;

« the residual value method; or

* the premium profit method.

The BTA emphasises the importance of clearly
documenting the reasons justifying the choice of
a given method in the taxpayer’s transfer pricing
documentation.
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4.2 Hard-to-Value Intangibles
Belgian law does not contain special rules
regarding hard-to-value intangibles.

Where the BTA would want to make a transfer
pricing correction, they would be bound by the
ordinary statute of limitations (ranging between
three and six years prior to the assessment year,
depending on the case).

In its TP Circular, the BTA provides that in the
case of hard-to-value intangibles, ex post results
can be used as presumptive evidence to evalu-
ate whether future developments or events hav-
ing impacted on the ex post results could have
been anticipated by the taxpayer, as well as to
evaluate the reliability of the used assumptions
when pricing the transaction.

Although the BTA considers that it can perform a
price adjustment or impose a different payment
structure if demonstrated that the assumptions
were not correct or the future developments
would have been taken into account when pric-
ing the transaction, the BTA also recognises that
no adjustment can be imposed by the mere fact
that ex post results deviate from ex ante price
arrangements.

4.3 Cost Sharing/Cost Contribution
Arrangements

Belgium recognises cost sharing/cost con-
tribution arrangements. No special rules are
imposed. The BTA follows the OECD Guidelines
in this respect.
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5. Affirmative Adjustments

5.1 Rules on Affirmative Transfer Pricing
Adjustments

There is no specific procedure allowing a tax-
payer to perform upwards or downwards affirm-
ative transfer pricing adjustments after filing its
tax return.

Since 2018, no deduction of current year losses
and deferred tax assets (eg, carry-forward tax
losses) can be made on the taxable basis as
adjusted as a result of a tax audit, except in rela-
tion to dividends received during the same tax-
able period. This applies where the BTA imposes
atax increase of (at least) 10%. Hence, a taxpay-
er may have an interest in spontaneously cor-
recting its tax return and applying an upwards
adjustment to its taxable basis if a transaction
was not arm’s length. By doing so, the taxpayer
may avoid the possibility that a future adjust-
ment upon an audit might constitute its mini-
mum taxable basis.

A spontaneous upwards adjustment could be
made in two ways depending on whether or not
the tax assessment has been vested yet. As long
as the tax assessment is not vested, a taxpayer
could make an informal request with the compe-
tent tax service to correct its tax return. Follow-
ing vesting of the tax assessment, the taxpayer
can introduce a tax appeal against its own tax
return within a one-year period.

A unilateral downwards adjustment is in princi-
ple not possible. The taxpayer will however be
able to request a correlative downwards adjust-
ment as a relief to double taxation following an
upwards adjustment made in another country in
the framework of a mutual agreement procedure
under a tax treaty, the Arbitration Convention or
the Dispute Resolution Directive.
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6. Cross-Border Information
Sharing

6.1 Sharing Taxpayer Information

Belgium has an extensive network of treaties
and agreements under which various types of
tax-related information are shared either auto-
matically or on request.

As an EU member, Belgium has implemented EU
Directive 2011/16/EU regarding the mandatory
automatic exchange of information in the field of
taxation (as repeatedly amended) providing for
various exchange of information mechanisms,
such as:

+ the exchange of information on request;

+ the exchange of cross-border tax rulings;

+ the exchange of country-by-country reports;
and

+ the exchange of mandatory disclosure
reports.

The BTA actively makes use of these instru-
ments in the framework of transfer pricing audits
(eg, selecting taxpayers subject to audit based
on cross-border information received, making
requests for exchange of information with for-
eign tax authorities in the framework of an audit).

Belgium has further adhered to the various
OECD initiatives on the exchange of informa-
tion in the framework of the BEPS project, such
as the cross-border exchange of tax rulings and
country-by-country reports.
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7. Advance Pricing Agreements
(APAs)

7.1 Programmes Allowing for Rulings
Regarding Transfer Pricing

With the Law of 24 December 2002, the Belgian
legislature introduced a system of advance deci-
sions that provide legal certainty for taxpayers.

Within the existing system of advance decisions,
a taxpayer can request a unilateral advance pric-
ing agreement (APA) that specifically addresses
transfer pricing (eg, the methodology used, com-
parables, critical assumptions regarding future
events, etc). No separate procedure exists for
APAs; they follow the same procedure as regular
advance tax rulings.

An APA can be requested unilaterally, bilaterally
or multilaterally. Typically, the request must be
accompanied by a transfer pricing study that
includes a comparability analysis including a
functional analysis, a description of the transfer
pricing method(s) used and a transfer pricing
benchmark.

The Belgian APA process is a performant system
and an effective way for the taxpayer to avoid
disputes with the BTA. Where a taxpayer has
obtained an APA confirming the arm’s length
nature of its transfer pricing policy, the BTA is
in principle bound by such agreement. Upon
audit, the BTA may nevertheless verify whether
the facts and circumstances underlying the APA
have not changed and whether the transfer pric-
ing policy confirmed in the APA has been cor-
rectly applied in practice.

The processing time for a unilateral APA applica-
tion varies depending on the complexity of the
file, the completeness of the information provid-
ed and the timing of submission. Nevertheless,
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if well prepared, it should be possible to obtain
an APA within three to six months.

To obtain legal certainty in all jurisdictions
affected by a particular transaction, a bilateral
or multilateral APA can be requested. The num-
ber of bilateral or multilateral APA applications
remains small compared to unilateral APAs. It is
not possible to provide an exact timetable for
the bilateral APA process as this will depend on
several factors including the complexity of the
case, the timely availability of information, etc.
An additional factor is that a bilateral APA is a
negotiation between states and timing will thus
also depend on the agenda of the competent
authorities and the jurisdictions concerned.

Based on statistical data, the average time for
obtaining a bilateral or multilateral in Belgium is
approximately 42 months. While unilateral APAs
are more commonly used, practice shows that
the BTA also promotes bilateral or multilateral
agreements and takes a co-operative stance
with a view to achieving such agreements.

7.2 Administration of Programmes
Unilateral APA requests are handled by the Ser-
vice for Advance Decisions (also known as the
“Ruling Commission”), a well-functioning gov-
ernment body within the Federal Public Service
(FPS) Finance acting autonomously from the
BTA. Generally, the Ruling Commission has a
co-operative attitude towards the taxpayer. The
Ruling Commission is managed by a board of
five leading college members, including a chair-
person. Decisions are taken by a majority vote.
In the case of a tie, the chairperson has a cast-
ing vote. Although decisions are taken autono-
mously by the Ruling Commission, other tax
authorities may be consulted for advice during
the ruling proceedings.
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In order to examine the request as soon as pos-
sible, the Ruling Commission generally stipu-
lates adding the following documentation to the
APA request:

* identity of the parties and description of the
group and its activities;

« duration of the APA;

« description of the intercompany transactions;

- details regarding the transfer pricing method;

+ comparability study (if available) including a
functional analysis;

+ unilateral rulings concluded by the group (if
any);

« the proxy of the person who filed the request;

- financial data of the concerned company; and

» references to the applicable legal provisions
at hand.

Until a ruling is granted, any new information
relating to the situation or transaction concerned
must be added to the application.

Two phases of the unilateral APA application
process can generally be distinguished: the pre-
filing phase and the formal ruling application.

+ In the first (and optional) phase, the formal
ruling application is prepared by submitting a
pre-filing application to the Ruling Commis-
sion (possible even on an anonymous basis).
In this pre-filing application, the intended
transaction as well as the background of the
transaction are already accurately described
and documented in detail. Moreover, during
the pre-filing phase, consultations with the
designated team within the Ruling Commis-
sion already take place. The purpose of this
phase is to come to a formal ruling request to
be presented to the college.

* In the second phase, the formal ruling appli-
cation is submitted to the college within the
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Ruling Commission, which decides on grant-
ing the ruling.

Applications are examined thoroughly, with the
underlying facts as well as the assumptions
being discussed through a constructive dialogue
with the applicant. The applicant is expected to
be fully co-operative throughout the process.
The Ruling Commission can ask the opinion of
the Central Income Tax Administration, but the
final decision-making power remains with the
Ruling Commission.

No specific procedure for bilateral APAs has
been established in Belgium. Bilateral APAs are
concluded by the Belgian competent authorities
(ie, the FPS Finance, General Administration of
Taxes, Central Services, Service International
Relations, Division Commentary). After the writ-
ten request is filed by the taxpayer, essentially
a discussion/negotiation between states take
place where an agreement may or may not be
reached. During the negotiation process, the
competent authorities may request additional
information from the taxpayer. When the com-
petent authorities reach an agreement, the deci-
sion will be signed by each competent authority
involved.

7.3 Co-ordination Between the APA
Process and Mutual Agreement
Procedures

The request for a MAP must explicitly state
whether the subject of the request has already
been dealt with previously, in the context of a
unilateral, bilateral or multilateral APA or other
agreement concluded during a tax audit. If so, a
copy of this APA or agreement must be handed
over to the Belgian competent authority.

A taxpayer who has obtained a unilateral APA is
not prevented from also submitting the aspects
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that were subject to the APA to the MAP. Indeed,
the fact that the tax results from a unilateral APA
does not, as such, allow the refusal of access
to a MAP where the taxpayer considers that the
taxation resulting from the APA does not comply
with the applicable tax treaty.

7.4 Limits on Taxpayers/Transactions
Eligible for an APA

All taxpayers subject to Belgian transfer pricing
rules are in principle eligible for an APA. APAs
may cover any (interpretative) issues and mul-
tiple issues at once (eg, transfer pricing and
permanent establishments). However, an APA
cannot be granted if:

« it would be inappropriate or ineffective
because of the statutory or regulatory provi-
sions referred to in the request;

* the request concerns application of any tax
law concerning collection or prosecutions;

- at the time the application is filed, essen-
tial elements of the situation/transaction
described are connected with a tax haven
that does not co-operate with the OECD; or

* the operation or transaction described does
not have economic substance in Belgium.

7.5 APA Application Deadlines

A unilateral APA is only valid if it is issued before
the intended transactions or situations have pro-
duced effect from a tax perspective. The Ruling
Commission takes the position that a situation/
transaction has produced effect from a tax per-
spective from the moment the tax return related
to the taxable period during which the situation/
transaction occurred is filed. Hence, the APA
request should be submitted well in advance
considering this timing deadline.

In practice, the Ruling Commission requires that
a subsequent request for a renewal of the APA is
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filed at the latest three to six months before the
expiry of the existing APA.

For bilateral and multilateral APAs, a roll-back is
possible (see 7.8 Retroactive Effect for APAs).

7.6 APA User Fees
APAs can be obtained free of cost from the Rul-
ing Commission, the Belgian competent author-

ity.

7.7 Duration of APA Cover

In general, unilateral tax rulings are valid for a
maximum period of five years unless the subject
of the topic allows for a different period. Fol-
lowing a recent policy change, transfer pricing
APAs confirming the pricing of a transaction are
only valid for three years (in line with the consid-
ered validity period of the underlying benchmark
study).

7.8 Retroactive Effect for APAs
A formal roll-back is not possible in the context
of unilateral APAs in Belgium.

For practical reasons, the Belgian competent
authority authorises initiating a bilateral APA on
the first day of the financial year, even if transac-
tions have already taken place between the first
day of the financial year and the date of filing the
application, provided that the application is filed
no later than the last day of the financial year.

For example, a person may submit a request for
a multilateral APA on 25 July 2023 in which they
ask for certainty for a period of five accounting
years, namely from 1 January 2023 to 31 Decem-
ber 2027 (inclusive). Even though transactions
have taken place between 1 January 2023 and
the date of request (25 July 2023), the APA can
be initiated from 1 January 2023. However, if
the request is submitted on 22 March 2024,
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the accounting year 2023 cannot be the sub-
ject any further of the prior agreement, because
the request must be submitted no later than the
last day of that accounting year (in this case 31
December 2023). However, if relevant facts and
circumstances are identical during previous tax
years, the person may ask for a roll-back, allow-
ing for applying the outcome of the bilateral APA
for the previous years. The Belgian competent
authority authorises a roll-back, but only if the
applicable time limits (such as assessment peri-
ods) still permit it.

8. Penalties and Documentation

8.1 Transfer Pricing Penalties and
Defences

Other than penalties for non-compliance with
transfer pricing documentation filing obligations,
Belgium does not impose penalties specifically
applicable in the transfer pricing context. The
general penalties applicable in cases of cor-
porate income tax adjustments also apply in a
transfer pricing context.

Please see 8.2 Taxpayer Obligations Under
the OECD Transfer Pricing Guidelines regard-
ing the obligation to file certain transfer pricing
documentation. An administrative fine may be
imposed on companies in cases of non-compli-
ance. This administrative fine ranges between
EUR1,250 and EUR25,000 and may be imposed
from the second infringement. If the BTA can
prove bad faith on the part of the taxpayer, a
fine of EUR12,500 can be imposed from the
first infringement. Other than the obligations
described in 8.2 Taxpayer Obligations Under
the OECD Transfer Pricing Guidelines, no for-
mal obligations are imposed by Belgian law to
support the arm’s length character of intercom-
pany transactions. The burden of proof for per-
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forming a transfer pricing correction lies with the
BTA. Nevertheless, in practice it is highly rec-
ommended to have supporting transfer pricing
documentation for material intra-group transac-
tions in place to mitigate the risk of discussions
in this respect.

In the case of an incomplete or incorrect tax
return (including a transfer pricing correction
upon an audit), the tax due on the income por-
tion corresponding to the upwards adjustment
shall be augmented by a tax increase between
10% (first infringement, unless waived in specific
circumstances if good faith can be proven) and
200%. To prove the good faith of the taxpayer,
availing of transfer pricing documentation can
be very useful. Furthermore, an administrative
fine of between EUR50 and EUR1,250 may be
imposed. The additional tax vested will not trig-
ger late payment interest. If a tax increase of
at least 10% is applied, the amount of the cor-
rection will be the minimum taxable basis (ie,
which cannot be compensated by current year
expenses or tax attributes).

Moreover, as of 2018, no deduction of current
year losses and carry-forward tax attributes (eg,
carry-forward tax losses) can be made on the
amount of the upwards adjustment as a result
of a tax audit (except in relation to dividends
received during the same taxable period). The
new rule does not apply where the BTA waives
the application of the tax increase in the case of
good faith.

Please refer to 13.1 Options and Requirements
in Transfer Pricing Controversies.

8.2 Taxpayer Obligations Under the
OECD Transfer Pricing Guidelines

From financial year 2016, Belgium legislation
requires a taxpayer to file a country-by-country
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report, a master file and a local file if certain
thresholds are met, as follows.

+ Country-by-country report — multinational
enterprise groups that, for the reporting
period immediately preceding the last closed
reporting period, report a total consolidated
revenue of at least EUR750 million in their
consolidated financial statements.

+ Master file and local file — any Belgian group
entity which, for the financial year imme-
diately preceding the last closed financial
year, exceeds one of the following criteria, as
reflected in its standalone statutory annual
accounts:

(a) a total of EUR50 million in operating and
financial income excluding non-recurring
income;

(b) a balance sheet total of EUR1 billion; or

(c) an annual average headcount of 100 full-
time equivalents.

The formats for these files are aligned with the
OECD forms, except for the “Belgian local file”
form which considerably deviates from the
“OECD local file”. The “Belgian local file” con-
sists of:

+ general business and financial information
concerning the local entity; and

« financial information on intercompany trans-
actions and transfer pricing methods.

There is, however, no strict legal obligation to
also prepare and file the OECD local file report.
The local file report, as suggested by the OECD,
is optional and can be attached to the Belgian
local file form together with other supporting
documentation such as benchmark studies.
However, in practice availing of an OECD local
file is recommended and generally expected by
the BTA.
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9. Alignment With OECD Transfer
Pricing Guidelines

9.1 Alignment and Differences

Belgian law does not contain any rules deviat-
ing from the OECD Guidelines. Although not
expressly stated in the law, the OECD Guidelines
are generally followed in Belgian tax practice and
applied by the BTA and the Ruling Commission.
An exception in this respect is the Belgian local
file form which considerably deviates from the
OECD local file report under Chapter V of the
OECD Guidelines (see 8.2 Taxpayer Obligations
Under the OECD Transfer Pricing Guidelines).

The OECD Guidelines are consistently applied
in published circulars. In the TP Circular, the
BTA confirms adhering to the general principles
included in the OECD Guidelines. The TP Circu-
lar provides an overview of the different chapters
of the OECD Guidelines (including guidance on
financial transactions) and refers extensively to
several of the OECD Guidelines’ paragraphs.
Nevertheless, it is argued in legal doctrine that
certain “clarifying positions” of the BTA in the TP
Circular deviate from the OECD Guidelines (see
11.3 Unique Transfer Pricing Rules or Prac-
tices).

Belgian case law has ruled on the position of the
OECD Guidelines in Belgian practice. In two cas-
es (case No 2016/AR/455, dated 8 June 2021
(“Uniclic”), and case No 2012/AR/2901 dated 16
September 2014 (“Beaulieu” case)), the Ghent
Court of Appeal ruled that the OECD Guidelines
are not obligatory or enforceable but are a mere
recommendation. It proceeded by stating that
the OECD Guidelines do contain internationally
accepted principles which can be applied by
the BTA as they provide sufficient guarantees in
terms of objectivity and reliability.
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In addition, in the 2021 case, the Court took a
position on the non-retroactive application of the
DEMPE concept in transfer pricing, in which it
ruled that only the economical context and legal
framework of the period to which the facts relate
should be considered. The Court stated that a
tax assessment can only be vested based on a
more recent version of the OECD Guidelines if
the new provisions are a mere clarification of the
existing guidelines.

9.2 Arm’s Length Principle

Belgian transfer pricing rules do not depart from
the OECD’s arm’s length principle as laid down
in Article 9 of the OECD Model Tax Convention.

In the TP Circular, the BTA endorses the arm’s
length principle as the internationally accepted
standard for dividing profits of a multinational
group between its members.

9.3 Impact of the Base Erosion and Profit
Shifting (BEPS) Project

The OECD’s BEPS project has strongly affected
Belgium’s transfer pricing landscape.

Belgium has adopted numerous measures
resulting from or inspired by the BEPS recom-
mendations, including the following in the field
of transfer pricing.

* Belgium introduced a regime for the auto-
matic exchange of information on tax rul-
ings (including all arrangements concerning
transfer pricing and the allocation of profits to
permanent establishments) issued on or after
1 January 2017.

+ Belgium introduced transfer pricing docu-
mentation and reporting requirements through
country-by-country reporting and the two-
tiered master file and local file as a result of
the implementation of EU Directive 2016/881/
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EU amending EU Directive 2011/16/EU
regarding the mandatory automatic exchange
of information in the field of taxation (BEPS
Action 13). These requirements apply for
financial years starting from 1 January 2016.

Upon publication of the BEPS final reports, the
Belgian Minister of Finance stated that the new
OECD guidance on BEPS Actions 8-10 will be
applied by the BTA in transfer pricing audits. The
BTA has since referred to these documents and
reports published in the framework of BEPS as
part of their daily practice, and has even done
S0 in a case evaluating a prior transaction. In this
respect, the Ghent Court of Appeal (No 2016/
AR/455, dated 8 June 2021 (“Uniclic”)) ruled that
the application of the DEMPE functions guid-
ance for evaluating transactions entered into
prior to its publication constitutes a disallowed
retroactive application of the OECD Guidelines.

The Belgian TP Circular adheres to the OECD
Guidelines of 2017 and includes the OECD guid-
ance on BEPS Actions 8-10.

9.4 Impact of BEPS 2.0

Belgium supports the OECD’s BEPS 2.0 ini-
tiatives involving Pillar One and Pillar Two, and
voted in favour of adopting Council Directive EU
2022/2523 on ensuring a global minimum level
of taxation for multinational enterprise groups
and large-scale domestic groups in the Union
(implementing Pillar Two).

To anticipate the entry into effect of Pillar Two in
the EU from 1 January 2024, Belgium adopted
a measure applicable to financial years from 1
January 2023 to limit the deduction of carry-
forward tax attributes to EUR1 million plus 40%
of the exceeding taxable basis (the deduction
limitation percentage applicable until 2022
was EUR1 million plus 70% of the exceeding
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part). This rule thus imposes a “minimum tax-
able basis” equal to 60% of the taxable profits
exceeding EUR1 million and is inspired by Pillar
Two (ie, 60% of the Belgian statutory CIT rate
of 25% = 15%, which is also the minimum rate
under Pillar Two), although this measure applies
to all corporate taxpayers and not only to com-
panies falling within the scope of Pillar Two rules
(ie, companies part of a group having a consoli-
dated revenue of at least EUR750 million). This
measure is temporary until Pillar Two enters into
force.

Additionally, it is expected that Belgium will
adapt its available tax credits to ensure these
are “qualified refundable tax credits” under Pil-
lar Two (eg, the tax credit for R&D investments
requires limiting the period until refund from
five to four years), and to a qualifying domestic
minimum tax of 15% (in particular, impacting on
corporate taxpayers applying the “innovation
deduction regime” providing for an 85% exemp-
tion of qualifying net innovation income).

9.5 Entities Bearing the Risk of Another
Entity’s Operations

Belgium follows the OECD Guidelines in relation
to risk allocation. Risk will thus be allocated to
the entity performing risk control functions and
having the financial capacity to bear the risk. The
TP Circular provides that such entity is entitled
to the residual profits after having remunerated
other entities on an arm’s length basis. For trans-
actions involving intangibles, the TP Circular
provides that if an entity does not control any
risk regarding the development of the intangible
and does not manage the financial risks, such
entity should only be entitled to a risk-free return.
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10. Relevance of the United
Nations Practical Manual on
Transfer Pricing

10.1 Impact of UN Practical Manual on
Transfer Pricing

The UN Practical Manual on Transfer Pricing
does not have significant impact on Belgian
transfer pricing practice. To the authors’ knowl-
edge, there is no legislation, regulations, rulings
or case law referring to said guidance. Belgium,
being an OECD member country, follows the
guidance provided by the OECD Guidelines. Bel-
gium’s tax treaties generally include a transfer
pricing provision based on Article 9 of the OECD
Model Convention and the OECD Guidelines are
usually applied in practice to evaluate the arm’s
length character of transactions.

11. Safe Harbours or Other Unique
Rules

11.1 Transfer Pricing Safe Harbours
Belgian law does not include safe harbours for
transfer pricing purposes.

The BTA accepts the OECD'’s simplified approach
for determining the arm’s length remuneration
of low value-adding intra-group services. Under
said approach, the service provider can apply
a profit mark-up of 5% on all costs related to
the services (other than disbursements) and is
subject to less detailed documentation require-
ments. The TP Circular explicitly clarifies which
types of services may be within the scope of
the simplified approach, in line with the OECD
Guidelines.
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11.2 Rules on Savings Arising From
Operating in the Jurisdiction

Belgium has no specific rules governing savings
that arise from operating in its jurisdiction. The
TP Circular refers to the OECD Guidelines on
how to deal with location savings in a transfer
pricing analysis.

11.3 Unique Transfer Pricing Rules or
Practices

Belgium does not have unique rules applicable
in the transfer pricing context.

In its TP Circular, the BTA takes in the following
notable positions (among others).

« If during a twelve-month period a participant
in a cash pool has held a given (minimum)
amount as a deposit or as borrowing, such
an amount can no longer be priced as a cash
pool transaction, but should be priced as a
loan. The reclassification of a structural cash
pool deposit or borrowing in a term loan is a
frequently observed topic during audits.

+ According to the BTA, it is a rebuttable pre-
sumption that the cash pool leader is a mere
service provider and that its remuneration
could generally be determined using a cost-
based approach.

* In the framework of a business restructuring
of a “limited risk” entity remunerated with a
transactional net margin method, the BTA
considers that restructuring costs should be
re-charged to the foreign group entity that
made the decision to restructure and/or that
benefits from the restructuring.

+ According to the BTA, if the actual result of
a company falls outside the range of arm’s
length outcomes, an adjustment should be
made to the median of said range unless spe-
cific arguments are available to justify another
point within the range.
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+ Synergies obtained through centralised
procurement should be reallocated to the
group and a centralised procurement com-
pany should be remunerated with a cost plus
method (unless it can be demonstrated that
another method is more appropriate given the
added value generated by said entity).

12. Co-ordination With Customs
Valuation

12.1 Co-ordination Requirements
Between Transfer Pricing and Customs
Valuation

Belgium does not require co-ordination between
transfer pricing and customs valuation.

However, transfer pricing adjustments can have
a material impact on customs values when the
latter are based on the company’s transfer pric-
es. The Court of Justice of the European Union
recently ruled (C-529/16, dated 20 December
2017 (“Hamamatsu”)) that transfer prices can-
not be used to determine customs values if they
are subject to retroactive transfer pricing adjust-
ments.

The Belgian VAT authorities have not taken
a position in light of this recent case law. It is
nevertheless advisable for companies to obtain
confirmation from the Belgian VAT authorities
on the application of transfer prices on customs
values in the event of retroactive transfer pric-
ing adjustments. In this way, the possibility of
overpaid customs duties not being recoverable
can be avoided.
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13. Controversy Process

13.1 Options and Requirements in
Transfer Pricing Controversies

Taxpayers can challenge the results of a transfer
pricing audit in administrative proceedings. If the
proceedings in the administrative phase do not
lead to the desired outcome, judicial proceed-
ings can be initiated.

Administrative Proceedings

Taxpayers have a period of 12 months after
receiving the tax assessment to initiate admin-
istrative appeal proceedings. The appeal can be
lodged by filing a tax complaint, which will be
examined by the regional director, who issues
a decision of notice. This decision is binding on
the BTA, and does not allow an appeal by the
BTA. In general, a decision may be expected
within six months after filing the tax complaint.

It is important to note that the taxpayer can only
initiate judicial proceedings after having received
a (negative) decision from the regional tax ser-
vice. By way of exception, a petition with the
court can be lodged if the regional director does
not provide its decision within six months after
filing the tax complaint.

A taxpayer can file a request for mediation with
the tax mediation service during the phase of
administrative proceedings, meaning before the
regional director has rendered its decision of
notice or before initiating judicial proceedings
when the administrative phase can be deemed
otherwise exhausted. The tax mediation ser-
vice can only facilitate mediation between the
concerned parties and can only result in a non-
binding proposal.
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Judicial Proceedings

Where the taxpayer wishes to initiate judicial
proceedings after exhausting the administrative
appeal, a petition must be filed before the court
of firstinstance. The petition must be filed within
three months after the decision of notice by the
regional director.

The judgment of the court of first instance is open
for appeal. Appeals must be brought before a
court of appeal within one month after the judg-
ment of the court of first instance is served.

Finally, the taxpayer can bring the judgment of
the court of appeal before the supreme court
(Court of Cassation). This should be done within
three months after the judgment of the court of
appeal was served. The Court of Cassation only
decides on points of law, and will not reconsider
findings of facts.

14. Judicial Precedent

14.1 Judicial Precedent on Transfer
Pricing

Belgian transfer pricing case law is presently still
quite limited (around five to ten relatively recent
cases with significant practical relevance based
on the current framework), but is gaining impor-
tance. As the number of transfer pricing audits
is substantially increasing, this may lead to more
case law in the future.

There is nevertheless extensive established case
law on the interpretation of the notion of “abnor-
mal or benevolent advantage”. Applying said
notion under Articles 26, 79 and 206/3 ITC, the
Belgian courts have traditionally advocated for a
subjective and pragmatic approach. Therefore,
the courts have accepted more subjective argu-
ments to determine the arm’s length character
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of transactions, such as the global balance at
group level, the specific characteristics of the
group relationship and financial difficulties of
group companies. In this respect, the Belgian
courts have also accepted direct and indirect
set-offs based on the economic reality in a group
context.

14.2 Significant Court Rulings
The following recent cases are of particular rel-
evance for Belgian transfer pricing practice.

* Ghent Court of Appeal, 8 June 2021, No
2016/AR/455 (“Uniclic”). This case concerned
the arm’s length character of a royalty-free
licensing arrangement between a domestic
manufacturing company acting as a licen-
see of patented technology (in the flooring
industry) owned by a foreign related company
located in Luxembourg. The BTA considered
that the Belgian entity performed certain
functions and managed certain risks in rela-
tion to the foreign company’s licensing activ-
ity and thus contributed to the foreign com-
pany’s profits resulting from the exploitation
of the patents without receiving any remu-
neration. The BTA claimed, with reference to a
functional analysis, that the Belgian domestic
company performed all DEMPE functions (ie,
development, enhancement, maintenance,
protection, exploitation) in respect of the
patents and also managed all important risks.
Accordingly, by applying Article 26 ITC, the
BTA included a significant part of the foreign
company’s profits in the domestic company’s
taxable base. The Court ruled against the
BTA, making several interesting statements
with respect to the burden of proof (ie, on the
BTA), the working in time and the value of
the OECD Guidelines (ie, mere recommenda-
tions which in principle cannot be applied
with retroactive effect; see 9.1 Alignment and
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Differences) and clarifications regarding the
allocation of DEMPE functions.

Antwerp Court of Appeal, 20 June 2017, No
2015/AR/2583 (“Philip Morris International”).
This case dealt with the valuation of shares
sold by a Belgian company to a Dutch related
company. The BTA considered that the
valuation of shares based on a discounted
cash flow (DCF) method was too low and
thus resulted in the Belgian seller granting

an abnormal advantage to its Dutch parent
company. The BTA used an alternative valua-
tion method based on which the BTA arrived
at a higher valuation. The Court recognised
that the BTA did not question the appropriate-
ness of the DCF method as such, but merely
that the discount rate used would be too high
(and consequently lead to a lower price). The
Court ruled that the BTA did not prove that
the discount rate used would be incorrect or
arbitrary. The Court concluded that when sev-
eral valuation methods are available, the BTA
cannot conclude that an abnormal or benevo-
lent advantage is granted when it appears
that the method applied by the taxpayer is
appropriate and was correctly applied even

if an alternative valuation leads to a different
result. In other words, the mere fact that the
BTA arrives at a different price by applying

a different method does not prove that an
applied price is abnormal.

Antwerp Court of Appeal, 5 March 2019, No
2017/AR/1640 (“Opel”). This case dealt with
the remuneration method of a Belgian entity
acting as a manufacturer of cars sold to a
German related entity. Here, the BTA argued
that the profit split method used to distribute
profits between the Belgian entity and the
German related company was inappropriate
as the Belgian entity had to be classified as

a contract manufacturer acting on behalf of
the German principal, and should therefore
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be entitled to a cost-plus remuneration (rather
than a share in the overall loss based on the
profit split method). The Court ruled that a
mere reference to the OECD guidelines to
prove that another transfer pricing method

is more appropriate is not sufficient to meet
the burden of proof that lies with the BTA
with respect to transfer pricing corrections.
The Court ruled against the position of the
BTA as the BTA could not provide a transfer
pricing study showing that, considering the
Belgian entity’s functional and risk profile, a
different transfer pricing method should have
been applied. Furthermore, the BTA could not
provide a benchmarking study in support of
the proposed cost-plus remuneration. A refer-
ence to arm’s length remunerations accepted
in previous APAs was not accepted here.

15. Foreign Payment Restrictions

15.1 Restrictions on Outbound
Payments Relating to Uncontrolled
Transactions

Belgium does not have legislation on capital
controls and does not impose other restrictions
on outbound payments relating to uncontrolled
transactions (except in exceptional situations,
such as with UN sanctions).

Belgium levies withholding tax on payments of
movable income (interest, dividends, royalties)
subject to various exemptions and treaty reduc-
tions.

Belgian tax law further includes various rules
denying the tax deductibility of certain outbound
payments in specific situations (eg, payments to
tax havens).
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15.2 Restrictions on Outbound
Payments Relating to Controlled
Transactions

Belgium does not have legislation on capital
controls and does not impose other restrictions
on outbound payments relating to controlled
transactions (except in exceptional situations,
such as with UN sanctions).

As previously stated, Belgium levies withholding
tax on payments of movable income (interest,
dividends, royalties) subject to various exemp-
tions and treaty reductions. Belgium also levies
withholding tax on certain types of outbound
service fees to related companies.

Belgian tax law also includes various rules deny-
ing the tax deductibility of certain outbound pay-
ments in specific situations (eg, payments to tax
havens).

15.3 Effects of Other Countries’ Legal
Restrictions

Belgium does not have rules regarding the
effects of other countries’ legal restrictions.

16. Transparency and
Confidentiality

16.1 Publication of Information on APAs
or Transfer Pricing Audit Outcomes
Unilateral APAs are published on a no-name
basis. The Ruling Commission publishes a report
annually which includes a summary of the most
relevant advance rulings rendered in the course
of the year (including negative rulings). Bilateral
APAs are currently not published by the Belgian
competent authority.

The outcome of transfer pricing audits is not
published.
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16.2 Use of “Secret Comparables”
Although there is no legislation or guidance pro-
hibiting it, the BTA does not make use of “secret
comparables” in transfer pricing assessments.

17. COVID-19

17.1 Impact of COVID-19 on Transfer
Pricing

The main discussion points with the BTA in the
context of COVID-19 concerned the repartition
and allocation of losses and exceptional costs
incurred during the pandemic between associ-
ated companies, and in particular whether rou-
tine entities remunerated with a transactional net
margin method can bear such losses and costs
under specific circumstances.

The BTA has not yet taken any official position on
this matter, apart from a reference to the “OECD
Guidance on the transfer pricing implications of
the COVID-19 pandemic” on its website.
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17.2 Government Response

The Belgian government took multiple meas-
ures to support businesses in overcoming the
adverse consequences of the COVID-19 crisis.
The measures consisted of deferred payments of
corporate income tax, wage withholding taxes,
VAT and other taxes. Other support measures
consisted of a waiver of late payment interests
and late payment fines.

17.3 Progress of Audits

The tax audit process was only temporarily
delayed at the start of the COVID-19 pandemic.
Subsequently, tax and transfer pricing audits
were mostly initiated or continued through online
meetings.
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