Chambers

AND PARTNERS

10)
)
(1NN

CHAMBERS GLOBAL PRACTICE GUIDES

lransfer Pricing
2023

Definitive global law guides offering
comparative analysis from top-ranked lawyers

Netherlands: Trends and Developments
Jan-Willem Kunen and Natalie Reypens
Loyens & Loeff



http://www.chambers.com
https://gpg-pdf.chambers.com/view/904600768/

NETHERLANDS TRENDS AND DEVELOPMENTS

Trends and Developments

Contributed by:
Jan-Willem Kunen and Natalie Reypens
Loyens & Loeff

Loyens & Loeff is a leading legal and tax part-
ner for those doing business in or from the
firm’s home markets of the Netherlands, Bel-
gium, Luxembourg and Switzerland. The firm
has 1,000 advisers based in its offices in the
Benelux countries and Switzerland, as well as
in key financial centres around the world. The
lawyers in this full-service practice have both
sector-specific experience and a thorough un-
derstanding of the market. The Loyens & Loeff
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transfer pricing team provides a hands-on and
tailor-made approach to transfer pricing. The
team of around 30 tax lawyers and economists
is able to provide integrated solutions on all rel-
evant transfer pricing issues. The team offers
advice on strategy, quantitative transfer pricing,
dispute resolution and documentation, and has
particular expertise in pricing shareholder loans
using economic modelling.

Natalie Reypens is a partner in
the Amsterdam and Brussels
office of Loyens & Loeff and
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Introduction

In 2022, various developments impacted the
Dutch transfer pricing landscape. The main
developments were the new transfer pricing
mismatch legislation, the new transfer pricing
decree and the new permanent establishment
decree. Besides these main developments, this
article will also address the trends and develop-
ments in respect of dispute resolution and pre-
vention and the impact of Pillar Two on transfer
pricing.

New Transfer Pricing Mismatch Legislation
On 1 January 2022, new legislation was intro-
duced in the Dutch corporate income tax act
(CITA) with the aim of eliminating double non-tax-
ation through transfer pricing mismatches. This
legislation requires Dutch taxpayers to ensure
that transactions are priced at arm’s length and
correctly documented. Otherwise, this legisla-
tion could potentially result in adverse Dutch
corporate income tax (CIT) consequences.

The legislation includes three main elements that

may affect both existing and new cross-border
situations involving the Netherlands.
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Article 8bb CITA - no downward adjustment
without corresponding adjustment

Article 8bb CITA affects the tax profit and
loss account. The arm’s length principle is not
applied if this leads to a reduction of the Dutch
taxable profit (eg, through an “informal capital
contribution” or a “deemed dividend”) to the
extent that the related party to the transac-
tion does not include a corresponding upward
adjustment in its profit tax base. If there is no
such corresponding adjustment, the agreed or
imposed price (even if not at arm’s length) would
be used for Dutch CIT purposes. This provision
must be assessed on a transactional basis and
in principle no aggregation of transactions can
take place. This assessment on a transactional
basis without aggregation will need to be care-
fully observed, as historically, Dutch taxpayers
have often only assessed whether their aggre-
gated result should be considered at arm’s
length. This is, for instance, typically the case
for financing companies where it was sufficient
that the aggregated spread earned by the Dutch
financing company was at arm’s length, instead
of documenting the arm’s length character of the
individual loans as such.
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Article 8bc CITA - no (adjustment to) fair
market value without corresponding inclusion
in tax base

Article 8bc CITA affects the tax balance sheet.
No adjustment in the tax basis can be made to
the arm’s length value for assets and liabilities
that are transferred by a related party to a Dutch
taxpayer for which the agreed or imposed price
is at a value below (for assets) or above (for liabil-
ities) the arm’s length value, to the extent that no
corresponding adjustment for the arm’s length
value is taken into account in the transferor’s
profit tax base. Again, the agreed or imposed
price would be used for Dutch CIT purposes
if there is no such corresponding adjustment.
Taxpayers should ensure that they carefully
document their transactions and applied prices,
where including the fair market value would be
preferred for this provision over the often-used
book value in transaction documentation.

Article 8bd CITA-contributions, distributions,
mergers and demergers

To complement Article 8bc CITA, a specific pro-
vision was included for contributions, distribu-
tions, mergers and demergers in Article 8bd
CITA. With respect to such transfers of assets
and liabilities, the tax base for CIT purposes
is at maximum (for assets) or at minimum (for
liabilities) the value included in the transferor’s
tax base. This does not include a provision to
fall back on the contractually agreed or imposed
price. Furthermore, on 24 January 2023 the
Dutch State Secretary of Finance (“State Sec-
retary”) issued a decree clarifying that capital
contributions and distributions to a Dutch entity
by an entity that is not subject to a profit tax
are not affected by this provision provided that
the fair market value is included in the related
civil law documentation and annual accounts.
For certain situations and entities this provides a
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sort of comparable fall-back as for the previous
two provisions.

Article 8bd CITA has led to uncertainty, espe-
cially in respect of contributions and distribu-
tions involving entities that are disregarded
for US tax purposes, pension funds and other
exempt entities. The recent clarification by the
State Secretary addressed many of these uncer-
tainties, especially regarding pension funds and
other exempt entities. However, the applica-
tion of this provision to entities that are subject
to a foreign non-recognition or non-realisation
regime is not explicitly clarified. This, for exam-
ple, applies to a share premium contribution by
a US corporation into a Dutch company, which
is disregarded for US tax purposes. For US tax
purposes, this contribution would not be recog-
nised at the level of the US corporation, which
then potentially results in no value being attrib-
uted to this contribution in the Dutch tax base.
For these situations, it is helpful that the purpose
and intent of Article 8bd CITA has been (further)
clarified. Taxpayers could consider filing a ruling
request with the Dutch tax authorities (DTA) to
obtain certainty on the application of Article 8bd
CITA in situations that were not clarified by the
recent decree of the State Secretary. However,
without further clarification from the State Sec-
retary or a ruling from the DTA, various situations
in which Article 8bd CITA may be applicable will
unfortunately remain uncertain.

Depreciation limitation for tax book years on
or after 1 July 2019

Besides the provisions mentioned above that
apply to transactions as of 1 January 2022,
the amount of depreciation to be accounted
by a Dutch taxpayer on assets acquired from
a related party before 1 January 2022 may be
limited going forward due to a specific provision.
This restriction applies where the transfer of the
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assets to the Dutch taxpayer occurred in tax
book years starting on or after 1 July 2019 and
which would, at the time of transfer, have been
impacted by the new legislation, had the legisla-
tion been in force at the time. This depreciation
limitation applies both to transactions that would
now be covered by Article 8bc or Article 8bd
CITA. In practice, the impact of this depreciation
restriction seems limited, as for taxpayers with
a financial year equal to the calendar year, only
the years 2020 and 2021 would be impacted.

More controversy expected

The new legislation puts more emphasis on cor-
responding pricing on both sides of the transac-
tion to avoid adverse Dutch tax consequences.
Taxpayers should ensure that they have con-
sistent pricing and documentation in place
across the group. Where there are differences
in pricing, more mutual agreement procedures
(MAPSs) are expected for taxpayers to limit the
impact of this new legislation. Following a MAP,
assuming a resolution is reached, there would
be corresponding pricing on both sides of the
transaction. In addition, the impact of this new
legislation under the Pillar Two rules should be
assessed going forward. Situations affected by
this legislation would generally result in differ-
ences with the consolidated financial statements
used for Pillar Two.

New Transfer Pricing Decree

On 1 July 2022, the State Secretary published
a new Transfer Pricing Decree (the “TP Decree”)
that took effect as of 2 July 2022. This decree
represents the views of the State Secretary (and,
by extension, of the Dutch Ministry of Finance
and DTA) on the interpretation of transfer pricing
provisions, where taxpayers can still take deviat-
ing positions within the confines of Dutch legis-
lation and case law. Taxpayers should carefully
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assess the impact of the new TP Decree on a
case-by-case basis.

The TP Decree replaces the previous TP Decree
from 2018 and is more aligned with the terminol-
ogy of the 2022 OECD Transfer Pricing Guide-
lines (TPG). The main changes concern guid-
ance on:

- financial transactions (ie, loans and guaran-
tees);

* the treatment of financial service companies
(SCs);

» more wording in relation to avoiding “tax abu-
sive situations” (ie, avoiding (other) mismatch-
es that are not covered by the transfer pricing
mismatch legislation); and

* new guidance on COVID-19 related topics.

Financial transactions

The updated section on financial transactions in
the TP Decree has been aligned with the content
of chapter X of the TPG on financial transactions.
This section emphasises, among other things,
that it should first be determined whether a prima
facie loan should be considered a loan for trans-
fer pricing purposes. If adjusting the interest rate
and/or other conditions of the loan transaction
is not sufficient to make the transaction at arm’s
length, part of the loan may be reclassified to
equity for transfer pricing purposes. The State
Secretary believes that an arm’s length interest
charge should then be determined only for the
remainder of the loan.

Based on existing case law of the Dutch
Supreme Court, a loan should be considered
(quasi-) equity if it is considered either:

+ a “bottomless pit loan” (“bodemloze put len-
ing”);
+ a “sham loan” (“schijn en wezen”); or
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+ a “profit-participating loan” (“deelnemerssc-
hapslening”).

If a loan does not qualify under the three (qua-
si-) equity situations, the loan could qualify as a
“non-businesslike loan” (“ onzakelijke lening”). A
non-businesslike loan is a loan whereby a lender
takes up a debtor’s risk that no third party would
be willing to take on without sharing in the prof-
its. Both the (quasi-) equity situations and the
non-businesslike loan concern an all-or-nothing
approach. A partial reclassification of a loan into
equity as now included in the TP Decree con-
tradicts existing case law of the Dutch Supreme
Court, where it remains to be seen whether the
view of the State Secretary will hold before the
court.

Furthermore, the TP Decree contains guidance
on the treatment of intercompany guarantees.
If the provision of such a guarantee enables
the borrower to attract a higher amount of debt
than it could in the absence of the guarantee,
the State Secretary states that the additional
amount of the loan must be treated as a loan
to the guarantor followed by a capital contribu-
tion to the borrower. Again, with this statement
the State Secretary deviates from the Supreme
Court’s case law, according to which, the civil
law form of a provision of monetary funds is
decisive for the classification for tax purposes
(unless it is deemed to be a (quasi-) equity loan
with reference to the above).

Financial service companies

The TP Decree further addresses the treatment
of SCs. An SC is a company that predominantly
(more than 70%) receives and pays on royalties,
interest and lease payments within the group.
The financial intermediary has limited risk either
through the loan agreement or through a guar-
antee from the parent company.
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The purpose of this new guidance is threefold:

« to limit the possibility of “artificial” treaty
shopping;

+ to challenge the limited remuneration for
financial intermediaries based on “artificia
provisions on limited recourse; and

* to emphasise the preference for “full-fledged
banks”.

The State Secretary states that debt that can
solely be attracted by means of a guarantee from
a related entity should be considered as a capital
contribution into the SC, in line with the guid-
ance on the treatment of intercompany guaran-
tees. In addition, the State Secretary stresses
that the remuneration of SCs must be aligned
with control over the credit risks and financial
capacity to bear the potential negative conse-
quences when such risks materialise.

The State Secretary distinguishes three situa-
tions in determining the remuneration of SCs in
this respect:

* The SC has both full control over the credit
risks and sufficient financial capacity, in which
case an arm’s length remuneration must be
determined based on a comparability study
performed for each individual intercompany
transaction. For intercompany loans, the
State Secretary considers the comparable
uncontrolled price (CUP) method as the most
appropriate transfer pricing method to deter-
mine an arm’s length remuneration.

* The SC has no control over the credit risks
and/or insufficient financial capacity, in which
case, the arm’s length remuneration of the SC
must generally be based on its operational
costs.

+ The SC has shared control over the credit
risks and has the corresponding financial
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capacity, in which case it would make sense
to allocate the upsides/downsides of the

risks on a pro rata basis. The latter situation,
in particular, gives rise to uncertainty, as it
remains unclear when such fact pattern arises
and what the resulting allocation should be.

Although not confirmed by the State Secretary,
existing structures set up under the previous TP
Decree could also be impacted by the new SCs’
guidance. For both existing and new structures
that involve Dutch SCs, taxpayers should there-
fore carefully assess the impact of the new TP
Decree on a case-by-case basis. This will be
especially relevant for SCs that rely on the appli-
cation of Dutch tax treaties or the EU Interest
Royalty Directive for the exemption (or reduction)
of withholding taxes, where there are similarities
between the assessment of control and benefi-
cial ownership.

New Decree on Permanent Establishments
On 1 July 2022, the State Secretary also pub-
lished the new Decree on the Attribution of
Profits to Permanent Establishments (the “PE
Decree”), which took effect as of 2 July 2022.
Developments in the area of profit allocation to
permanent establishments, including the results
of the OECD’s BEPS project, led to an update of
the previous PE Decree, which dated from 2011.
The main changes to the PE Decree focus on
preventing double non-taxation.

The PE Decree underlines the State Secretary’s
preference for the “capital allocation approach”
in combination with the “fungibility approach”
with respect to the allocation of interest costs
to a permanent establishment. The capital allo-
cation approach assumes that the permanent
establishment has a credit rating equal to that of
the legal entity as a whole. Under the fungibility
approach, the interest expense of the entity is
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allocated to the permanent establishment in pro-
portion to the debt allocated to the permanent
establishment, pursuant to the application of the
capital allocation approach.

The new PE Decree establishes that existing
OECD practices with respect to profit allocation
to PEs are in accordance with the State Secre-
tary’s view.

Dispute Resolution and Prevention

In the Netherlands, the number of tax audits
increased substantially in 2022. These tax audits
often focus on applied interest rates and the
transfer pricing policies of multinational enter-
prises (MNEs). Solid transfer pricing documenta-
tion is essential in these discussions, as recent
case law in the Netherlands has also empha-
sised. Such transfer pricing documentation
should preferably be prepared on or around the
date of the transaction in order to keep the bur-
den of proof with the DTA.

To avoid discussions, taxpayers may consider
entering into a (bilateral) advance pricing agree-
ment (APA). In view of some of the developments
already mentioned, a bilateral APA is generally
preferred over a unilateral APA. Although there
is no obligation for the competent authorities to
reach an agreement on a bilateral APA, success-
ful outcomes are in most cases reached by the
Dutch competent authority.

Furthermore, taxpayers could end up in discus-
sions with auditors on the annual audit of the
financial statements, including discussions on
deferred tax assets and deferred tax liabilities.
Auditors tend to have become more critical of
the tax elements over the last years, so taxpay-
ers should ensure they have sufficient substanti-
ation and documentation of their transfer pricing
prior to the start of the audit. With the upcoming
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introduction of Pillar Two, more discussions with
auditors are expected, given the increased rel-
evance of financial statements to determine the
potential Pillar Two tax liability.

Mutual agreement procedures

Internationally, discussions with tax auditors may
necessarily lead to a MAP. The new EU Directive
on Tax Dispute Resolution (the “Directive”) pro-
vides taxpayers with more safeguards to resolve
disputes with tax authorities within the EU.

The number of MAPs is expected to continue
to increase, as transfer pricing discussions arise
more frequently and cross-border transactions
remain under the scrutiny of tax authorities
across the globe. MAPs remain an attractive
cross-border mechanism to resolve double taxa-
tion that often results from a unilateral correction
by a tax authority. The Dutch competent author-
ity is very approachable and will try to reach a
resolution for the taxpayer even if there is no
mandatory binding arbitration under a tax treaty.

A MAP request in the Netherlands can generally
be based on one of the following:

+ the relevant tax treaty;
«the 1990 EU Arbitration Convention; or
+ the domestic implementation of the Directive.

The latter two instruments can only be used for
disputes within the EU. The Directive generally
provides more safeguards to derive a manda-
tory and binding resolution of tax disputes aris-
ing within the EU in a timely manner. MAPs under
the Directive can be requested for disputes that
relate to fiscal years starting on or after 1 Janu-
ary 2018. With the Directive, taxpayers are in a
better position to resolve their tax disputes. The
Dutch tax authorities have indicated that going
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forward they prefer this new mandatory and
binding tax dispute resolution mechanism.

Transfer Pricing Aspects of Pillar Two

Pillar Two seeks to enforce a global minimum
corporate income tax at an effective rate of 15%,
calculated on a jurisdiction-by-jurisdiction basis.
It will apply to MNEs meeting the consolidated
group revenue requirement of EUR750 million
per year, according to OECD rules. If the mini-
mum 15% effective tax rate is not met in each
jurisdiction, a top-up tax will apply. Pillar Two
is expected to come into force as of 1 January
2024. The Netherlands has already held a public
consultation on the draft bill to implement Pillar
Two.

Pillar Two includes a specific provision on arm’s
length pricing that applies to in-scope MNE
groups. This transfer pricing provision stipu-
lates that transactions should be valued on
at arm’s length prices, including transactions
between foreign entities and between a perma-
nent establishment and the head office. Where
the new Dutch transfer pricing mismatch legisla-
tion already puts emphasis on consistent pric-
ing within the group, this will become even more
relevant once Pillar Two comes into force. Dutch
taxpayers should therefore already account for
these effects when they update their transfer
pricing documentation and/or enter into (new)
transactions.

Specific provisions are included in Pillar Two
when adjustments in accordance with the arm’s
length principle can be booked and which
exclude such adjustments when they result
in double non-taxation. Where possible, the
practice of making year-end adjustments not
accounted for in the previous year’s consoli-
dated financial statements, and other adjust-
ments in later years, should be avoided. Adjust-
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ments that take place in a later year might have
a potentially adverse Pillar Two effect due to the
transaction not being correctly priced in the year
of the review, resulting in a potential qualification
as a low-taxed entity (either resulting in an addi-
tional levy or not allowing the adjustment to be
processed) and a potential complex recalcula-
tion requirement. Year-end adjustments are quite
common within various MNE groups, so internal
systems should be adjusted during 2023 prior to
Pillar Two coming into force.

Furthermore, it should be noted that the transi-
tion period for Pillar Two started on 30 Novem-
ber 2021. Under this transition rule, only the
transferor’s carrying value could be taken into
account for the Pillar Two value at the level of
the recipient. This is potentially problematic for
any asset transfers that result in a step-up to fair
market value, as it causes a difference in amorti-
sation between the Pillar Two accounts and the
(Dutch) tax accounts. For the years 2024, 2025
and 2026, a safe harbour has been introduced
where taxpayers can use their country-by-coun-
try reporting, which should limit the initial impact
of this rule. Also, the recent technical guidance
released by the OECD in February 2023 does
allow the acquiring entity to take a deferred tax
asset into account to the extent that the dis-
posing entity paid tax in respect of the transac-
tion. Based on this guidance, most transactions
where (exit) tax is levied at a rate above 15%
would be out of scope. This clarification is very
helpful in the Dutch context, as most (cross-bor-
der) taxable transfers of assets during the transi-
tion period should now no longer be affected by
this transition rule.
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Concluding Remarks

There were many important transfer pricing
developments in the Netherlands in 2022. The
new transfer pricing mismatch legislation is a
focal point for Dutch taxpayers, especially where,
for example, the potential impact of Article 8bd
CITA in situations with disregarded US entities
remains uncertain and needs to be closely moni-
tored. With the new TP Decree and PE Decree
the State Secretary has provided more align-
ment with the TPG. However, this has resulted
in uncertainty as to how the statements of the
State Secretary should be seen in the context
of the case law of the Dutch Supreme Court.
More discussions with both tax and external
auditors on the applied transfer pricing policies
of MNEs are expected, and this is also expect-
ed to increase the number of MAPs. Finally, the
introduction of Pillar Two as of 2024 will make
consistent pricing within the group and avoiding
adjustments in later years more important.
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