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PREFACE

This time last year the world’s focus was still on the covid-19 pandemic as the dominant 
issue affecting us all. Tragically, just as we were starting to see light at the end of the tunnel, 
the much-hoped-for fresh start was stopped in its tracks by the war in Ukraine. The 
past 12 months have been dominated by war in Eastern Europe and the ensuing global 
humanitarian, economic and political fallout. The stability and certainty craved by all 
currently remains a distant hope.

Following on from COP26 in Glasgow, this year the focus was on Sharm El Sheikh 
for COP27. Once again, some key world leaders were notable by their absence and there 
remains the sense that more could and should have been achieved. This year, a further focus 
was acknowledging the developed world’s contribution to the climate problem, and a new 
loss and damage fund was agreed upon to help meet the climate change costs suffered by 
the world’s poorer nations. It has been accepted that something needs to be done, and that 
includes in the property industry. The built environment accounts for at least 25 per cent of 
the UK’s greenhouse gas emissions, and significant changes are necessary if net zero targets are 
to be met. To date, the focus has been on high-profile new developments with eye-catching 
environmental, social and governance credentials. How to deal with the much larger stock of 
older, lower-value and underperforming buildings remains a bigger challenge.

A great deal has happened since the first edition of The Real Estate Law Review appeared 
in 2012; Brexit seems but a distant memory, as a pandemic was swiftly followed by war in 
Europe and a cost of living crisis. These have truly been unprecedented times. This 12th 
edition of The Real Estate Law Review will, perhaps more than ever, continue to prove its 
worth by giving readers an invaluable overview of how key markets across the globe operate 
and how they react to major world events. The covid-19 pandemic and the war in Ukraine 
have both served as stark reminders that it is not possible to look at domestic markets in 
isolation. Investors and their advisers need to understand real estate assets in the context of 
global events, and The Real Estate Law Review continues to help its readers to do just that.

This edition extends to 25 key jurisdictions around the world, and I am very grateful 
to all the distinguished practitioners for their insightful contributions. Each chapter has been 
updated to highlight key developments and their effects on the relevant domestic market. 
Together, the chapters offer a helpful and accessible overview of the global real estate market. 
Overseas investors are key influencers in most markets, and it is vital that practitioners are able 
to advise on a particular deal in the light of an understanding of their client’s own jurisdiction.

Covid-19 has not gone away but we have learned to live with it. The pandemic’s legacy 
will be its lasting effect on how we live, work and play, and on each and every aspect of the 
global real estate market. More immediate headwinds include the very real risk of a long 
and deep recession, soaring inflation, rising interest rates, the withdrawal of government 
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lockdown support, failing consumer confidence, increasing costs, a critical shortage of 
labour and materials as well as ongoing supply chain problems. On a more positive note, 
the property industry has traditionally proved to be resilient, and covid-19 demonstrated 
its ability to adapt to difficult and challenging times. The United Kingdom will be anxious 
to maintain its position at the top of global shopping lists as investors look for relatively 
safe havens for their investment capital. London and the regions seem certain to remain 
attractive to overseas investors looking for investment opportunities, both in the traditional 
real estate investment markets and also the rapidly evolving alternative asset sectors. The next 
few years will undoubtedly be challenging as we continue on the journey to recovery, but 
opportunities will arise, and real estate will remain a key part of global investment strategies. 
Knowledge of the global real estate markets will prove key to identifying and making the 
most of buying opportunities.

Once again, I wish to express my deep and sincere thanks to all my fellow contributors 
to this 12th edition of The Real Estate Law Review. I would also like to thank the members 
of The Law Review team for their sterling efforts in coordinating the contributions and 
compiling this edition. Finally, I wish everyone the very best of health for 2023 and beyond.

John Nevin
Slaughter and May
London
February 2023
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Chapter 17

LUXEMBOURG

Julien Lecler, Tom Hamen and Olivier Coulon1

I INTRODUCTION TO THE LEGAL FRAMEWORK 

i Ownership of real estate

The property rights under Luxembourg law are ownership, the right to build, the long-term 
lease right, usufruct and easements.

The mortgage, lien and pledge are secondary or accessory rights in rem, which do not 
have an independent existence and are attached to a receivable.

The parties cannot agree contractually to create, alter or otherwise extend the scope of 
property rights beyond what is legally provided or permitted by law.

Ownership is the most complete right of enjoyment of property, and it is a perpetual 
right. Ownership of land includes the ownership of all that is on and below the ground. 
Ownership can also take the form of an indivision – several owners jointly exercise the full 
ownership right over a property (e.g., two children who are transferred the family house by 
inheritance); or of a co-ownership – several owners enjoy an exclusive property right over 
private parts and shared rights over common parts (e.g., an apartment building where each 
apartment as such is subject to an exclusive ownership right while the ground, entrance and 
lifts are subject to a shared ownership right).

A right to build is the right to own a building or a construction, existing or to be built 
on the ground, of another person. During the term of the right to build, the holder of the 
right shall be the owner of the building erected by it. The right to build has a minimum 
duration of 27 years and is limited in time, with a maximum duration of 99 years. Upon 
termination, the owner of the land becomes the owner of the constructions erected. A right 
to build, as well as any constructions built pursuant to it, are transferable assets that can be 
sold or mortgaged.

A long-term lease right grants its holder the right to use a building and collect the 
income as if it was the owner. A long-term lease right can be granted on ground or on existing 
building, or both; when granted on ground, the long-term lessee shall be the owner of the 
constructions erected by it until expiry of the long-term lease right. The long-term lease right 
is a temporary right, with a maximum duration of 99 years. The long-term lease right is a 
transferable asset that can be sold or mortgaged.

A usufruct is the right to enjoy a property that is owned by another person. The 
usufruct is a temporary right, which terminates notably upon the beneficiary’s death (in the 

1 Julien Lecler is counsel and Tom Hamen and Olivier Coulon are senior associates at Loyens & Loeff.
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case of an individual) or upon its dissolution (in the case of a corporation); when granted 
to a corporation, the usufruct has a maximum duration of 30 years. A usufruct can also be 
transferred or mortgaged.

An easement is a right in rem vested on a property to the benefit of another property; 
therefore, it presupposes the existence of two properties with two different owners. An 
easement is in principle a perpetual right, but might terminate through prescription or 
uselessness. It is an indivisible and accessory right that cannot be sold, otherwise transferred, 
attached or mortgaged separately from the dominant property.

ii System of registration

To make the transfer of a property right enforceable against third parties, and more particularly 
against the creditors of the transferor, the title must be recorded at the mortgage register. This 
record requires a Luxembourg notary since only notarial deeds or acts can be recorded at the 
mortgage register. Before the record, the notarial deed must be registered, which shall trigger 
the payment of transfer taxes. Consequently, there are two systems or sources of information 
in Luxembourg: the land register, which provides a status of ownership (including the 
registration number of the plots of land), which may not be up to date, and the mortgage 
register, which keeps track of transfers of property rights over the past 30 years.

There is no state guarantee on the title, and the registers cannot be held liable for 
registering inaccurate information. Because of this absence of state guarantee, we are seeing 
the development of ‘title insurance’ in the framework of real estate transactions.

iii Choice of law

Real estate transactions are in principle governed by the law of the location of the asset, 
here Luxembourg law. Note that share transactions and real estate finance transactions are 
sometimes governed by another law than Luxembourg law, such choice of law being valid.

II OVERVIEW OF REAL ESTATE ACTIVITY

The increase in interest rates made 2022 challenging, with an announced investment amount 
of less than €1 billion and few major transactions. 

In terms of asset classes, the appetite remains high, as do the prices, for core office 
assets supported by high occupancy demand and low vacancy. Despite a full year of activity, 
retail, hotel and logistics investment activity has been quiet. The residential market remains 
speculative. The increase in prices combined with a decreasing number of bank loans has led 
to a significant slowdown in residential investment activity.

The outlook for the first semester of 2023 is pessimistic. However, recovery is expected 
in the second semester of 2023, driven by a decrease in interest rates, an excepted (ongoing) 
increase in rents (notably for offices) and a rebalance between expected and proposed yields.

Concerning asset management, investors are expected to focus on assets in line with 
environmental, social and governance (ESG) factors.

III FOREIGN INVESTMENT 

Under Luxembourg law, there are no restrictions on foreign investment in real estate. No 
specific incentive for foreign investment applies either.

© 2022 Law Business Research Ltd



Luxembourg

202

Attention should, however, be paid to EU rules on money laundering and on sanctions, 
especially the ones following the invasion of Ukraine, since economic operators and service 
providers (e.g., lawyers and notaries) might be prevented from doing business with or 
rendering services to certain parties that are subject to restrictive measures or for which the 
know-your-customer and client due diligence is not conclusive. This is, however, not typical 
to real estate and applies to any type of business, but might have a noteworthy application 
in real estate, especially on lease agreements. Indeed, the current EU sanctions against Russia 
prohibit, for example, making funds or economic resources available, directly or indirectly, 
to or for the benefit of listed natural or legal persons, entities and bodies. This means that the 
landlord of the property may no longer provide the enjoyment under the lease to a ‘listed’ 
tenant. Moreover, the landlord is not allowed to release funds or payments to the tenant 
(e.g., the repayment of deposits to the tenant). This is not only applicable to tenants actually 
listed but also to tenants who are, either directly or indirectly, owned or controlled by a listed 
person or entity.

In addition, on 16 September 2021, the Luxembourg legislator announced a bill of 
law to implement foreign direct investment (FDI) measures and to introduce a screening 
mechanism for FDI that may adversely affect national security or public order in Luxembourg. 
As per the bill of law, the prior approval mechanism will apply to FDI in a Luxembourg entity 
carrying out critical activities in Luxembourg that may adversely affect national security or 
public order. The bill is still under review.

IV STRUCTURING THE INVESTMENT

i Concept of real estate company

Luxembourg law does not know the concept of real estate company (i.e., a company whose 
main assets consist in real estate and that would be treated, mainly for tax purposes, differently 
from an ordinary company). Consequently, the tax regime applicable to share deals is not 
subject to deviating rules. Share transactions are not subject to registration duties or VAT 
(unless the tax administration demonstrates an abuse of law or a sham transaction), and 
capital gains realised on shares can benefit from a 100 per cent participation exemption in 
the hands of a qualifying seller.

ii Structuring of the acquisition

Transactions are structured either via the acquisition of shares or the acquisition of ownership.
In a share deal, the purchaser acquires the shares of a special purpose vehicle (SPV) 

and at the same time inherits all assets and (hidden) liabilities of the company. Extensive 
due diligence is, therefore, recommended upon acquisition. A share deal might, however, 
be detrimental to the purchaser: the leverage shall be limited to the existing debt at the level 
of the SPV, and the asset value shall correspond to the historical value (i.e., construction or 
acquisition cost less the depreciation already taken) without step-up. This type of transaction 
sometimes proves to be difficult to finance, as the bank shall require a mortgage on the 
asset, and the upstream security interest to guarantee a financing of shares can, in some 
instances, be prohibited by financial assistance rules. This being said, it was recently clarified 
that financial assistance prohibition rules do not apply to companies taking the corporate 
form of a Luxembourg limited liability company. Solutions can be found in acquiring the 
shares through a separate acquisition company, which would itself be financed by way of an 
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arm’s-length loan followed by a merger. From a pricing and negotiation standpoint, and since 
the seller should realise a tax-exempt capital gain, it is market practice to negotiate a discount 
for tax latency.

A sale of ownership (also commonly referred to as an asset deal) shall allow, in the 
hands of the purchaser, the recording of a step-up on the asset value (i.e., the asset shall be 
recorded, and depreciated,2 for its acquisition value by the purchaser) and the easy setting up 
of a full collateral package, without restrictions. It is, however, subject to 10 per cent (within 
Luxembourg City) or 7 per cent (outside Luxembourg City) registration duties (inclusive of 
transcription duties), which can be lower in some specific instances.

iii Investment vehicle

Foreign investors can directly acquire ownership. In such a case, the revenues and capital 
gain shall be subject to tax in Luxembourg at the ordinary corporate income tax rate of 
18.19 per cent (including the 7 per cent unemployment fund surcharge), assuming that the 
activities of the foreign investors in Luxembourg do not amount to them having a permanent 
establishment. If that were to be the case, the revenues and capital gain would – on top – also 
be subject to municipal business tax (at rates varying depending on the municipality of the 
permanent establishment). The aggregate tax rate for an investment constituting a permanent 
establishment in Luxembourg City would be 24.94 per cent (in 2023). Such a structure 
allows a direct appropriation of all revenues without incurring Luxembourg withholding 
tax on profit distributions (15 per cent or lower) and the absence of ‘trapped cash’ (i.e., the 
revenues corresponding to the depreciation taken on the asset) in Luxembourg. 

The investor can also choose to structure its acquisition through a Luxembourg 
acquisition vehicle: a corporation (SPV), a (special) limited partnership or a civil company.

The SPV shall be subject to regular Luxembourg accounting and tax rules. The revenues 
and capital gains shall be subject to tax in Luxembourg at the ordinary rate of 24.94 per cent 
(for SPVs having their registered office within the municipality of Luxembourg City). The 
disadvantage of an SPV lies with its accounting treatment and capital protection rules. The 
building shall be automatically depreciated, and this depreciation shall reduce the accounting 
(and tax) result and, therefore, the profits available for distribution. It is common practice, 
but requires enough leverage capacity, to have an intragroup loan granted to the SPV to allow 
the upstream of this trapped cash. Specific attention must be paid to transfer pricing rules 
when fixing the conditions of this intragroup loan. Moreover, distributions of profits by an 
SPV are subject to 15 per cent withholding tax, which can be lowered to zero per cent based 
on a number of broad exemptions or rate reductions.

Alternatively, investors can opt to acquire ownership through (special) limited 
partnerships or civil companies. These are company forms that are considered transparent for 
Luxembourg corporate income tax purposes, meaning that it will be the investors that will 
be taxed on the profits of those entities pro rata to their ownership therein. These entities are 
not bound by capital protection rules and distributions are not subject to withholding tax on 
profit distributions. Their activities may, to the extent they would constitute a business, be 
subject to municipal business tax. Furthermore, while the transfer of shares in an SPV is not 

2 The acquisition value allocated to the land is not depreciable.
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subject to registration duties, the transfer of the interests in a (special) limited partnership or 
a civil company will be assimilated to a (pro rata) disposal of the ownership, or the long-term 
lease right, and hence give rise to registration duties (of up to 10 per cent).

Luxembourg currently does not offer a real estate investment trust (REIT) regime. 
Despite the absence of such a regime, Luxembourg offers a wide range of other legal products 
to initiators, promoters and sponsors in the real estate investment business, which, despite not 
being specifically tailored to real estate investments, are suitable and widely used to acquire, 
develop and hold Luxembourg or foreign real property (such as specialised investment funds 
or reserved alternative investment funds). That being said, certain tax-exempt investment 
vehicles will be subject to a real estate tax, levied at a flat rate of 20 per cent, on income 
derived from real estate assets situated in Luxembourg.

V REAL ESTATE OWNERSHIP

i Planning

Zoning plans are the main source of planning rules and regulations and contain binding 
conditions on the use of the concerned area. Each municipality must adopt a general zoning 
plan covering its entire territory. Specific areas of the municipal territory can be subject to 
a specific zoning plan adopted by the municipality. Such specific plans concern either an 
area to be developed where the owner of such area proposes a concrete project or an already 
developed area where the municipality defines the integration rules of the constructions.  

Each municipality must also  adopt a building regulation imposing construction rules.
In a nutshell it can be said that construction, modification, renovation and extension 

require a building permit, as well as the change of the use of a property (e.g., from office 
to residential). The permit application is to be filed with the mayor of the municipality. A 
condition to be granted a permit is that the contemplated development complies with the 
zoning plan (or plans) and the building regulation. 

ii Environment

Certain types of buildings (such as offices or shopping centres) require an operation permit 
prior the start of the construction works. Installations and activities are divided into several 
classes depending on their impact on the public, the neighbourhood, working conditions and 
the environment (classes 1, 2, 3-3A-3B and 4). Class 1 and class 2 activities require a prior 
public enquiry. No permit is required for a class 4 activity. Most real estate projects are subject 
to a class 1 permit to be delivered by both the Minister of Environment and the Minister of 
Labour.  

The sale of an existing building – in an asset deal only and no matter the function of 
such building – requires the handover of a valid energy performance certificate.

iii Tax

Share deals are not subject to transfer taxes, stamp duty or VAT, unless the tax administration 
demonstrates an abuse of law or a sham transaction.

Asset deals are subject to transfer tax at a rate of 6 per cent, in addition to a 1 per cent 
transcription tax, computed on the higher of the agreed price or the market value. Assets 
located in Luxembourg City are subject to an additional tax amounting to 50 per cent of 
the normal transfer tax rate, leading to a total of 10 per cent taxes on the transfer of an asset 
located in Luxembourg City. 
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Asset deals are, as a rule, VAT-exempt. Parties can opt for the application of VAT on 
their asset deal – which is then applicable in addition to transfer taxes. The option is only 
available where the buyer will use the building chiefly (i.e., for more than 50 per cent of the 
time) for the performance of activities granting the right to deduct input VAT. 

An asset deal can also trigger a VAT regularisation obligation for the seller. In the case of 
an exempt transfer, the seller may be required to regularise the input VAT it has incurred on 
capital expenditures where this input VAT has been deducted; in the case of transfers subject 
to VAT, the seller may regularise part of the input VAT it has not deducted in the past (owing 
to, for example, a VAT-exempt lease). The regularisation spans over a five (movable capital 
expenditures) or 10-year (immovable capital expenditures) period and covers one-fifth or 
one-10th of the input VAT for each remaining year.  

iv Finance and security

The collateral package includes the mortgage, pledges on shares, pledges on receivables 
(e.g., rent receivables and insurance receivables) and pledges on bank accounts. The parent 
company shall usually pledge the shares in the SPV and subordinate any intragroup loans. A 
few points must be kept in mind:
a a mortgage is subject to 0.24 per cent registration duties and 0.05 per cent inscription 

duties computed on the amount for which it is inscribed. Considering this tax cost, 
the practice – mostly with Luxembourg banks but never with Pfandbrief banks – is 
to inscribe a mortgage for a limited amount and to grant a mortgage mandate for the 
remainder. A mortgage mandate is not a security but an irrevocable power of attorney 
to inscribe a mortgage;

b general banking terms and conditions usually include a right of pledge and set-off 
provisions in favour of the account bank, which could interfere with the pledge of 
bank accounts in favour of the lender. Therefore, it is common practice to require from 
the account bank a waiver of these rights and provisions. This should be disclosed and 
discussed with the account bank ahead of the closing; and

c subordination of intragroup loans is most of the time only partial in the sense that the 
SPV can still use excess cash to reimburse the intragroup loan.

VI LEASES OF BUSINESS PREMISES

Depending on the type of business, commercial premises can be rented via a common lease 
or a commercial lease.

i Commercial leases

Commercial leases relate to premises used for a commercial, industrial or craft activity, with 
the exception of office premises and leases with a duration up to one year.  These leases are 
governed by the Commercial Lease Act of 3 February 2018, which includes several mandatory 
legal provisions, mostly for the benefit of the tenant.

Duration

The parties are free to negotiate the duration of the lease. Parties often conclude 3-6-9 leases, 
authorising the tenant to terminate the lease after three or six years.
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Rent

The parties are free to negotiate the rent level and the type of rent. The most frequent form 
remains a fixed rent, but hotel businesses and shopping centres also frequently apply variable 
rent based on turnover subject to a minimum guaranteed rent.

Assignment

By law, the tenant is entitled to assign the lease in the case of the transfer of its business. The 
landlord can only oppose such assignment based on good reasons. In a case of assignment, 
both parties are jointly liable towards the lessor.

Renewal

The tenant is entitled to request the renewal of the lease at least six months prior to the 
expiration of the (renewed) lease without any time limitation. The landlord can only refuse 
such renewal based on a limited list of events (e.g., personal occupation, transformation 
works in the premises or payment of an indemnification to the tenant).

Preference right

As from the 18th year of the lease, in the case of the sale of the premises (i.e., an asset deal), 
the landlord has to inform the tenant and provide it with the sale offer. The tenant will then 
have 30 days to make a counterproposal. If the landlord refuses the offer of the tenant, the 
premises have to be sold at a price higher than the price offered by the tenant.

ii Common lease

Contrary to commercial leases, the legal provisions applicable to common leases are not 
mandatory, meaning that the parties can accommodate the different terms and conditions. 
Except for the prohibition of a perpetual lease (i.e., a lease exceeding 99 years), no restriction 
applies regarding the term of the lease.

iii Indexation

Commercial and common lease agreements may contain different types of price variation 
clauses, including the traditional indexation clause that provides for an adjustment of the rent 
to the cost of living on a yearly basis. 

iv Maintenance, repairs and taxes

Concerning maintenance and repairs, the default rule is Article 1754 of the Civil Code, a 
tenant-friendly provision where the tenant will only be liable for small maintenance and repair 
works, leaving all other maintenance and repair works, including obsolescence, in the charge 
of the landlord. Parties however frequently derogate, providing that the rules of Article 606 of 
the Civil Code will apply, whereby the landlord shall only support structural repairs. In sale 
and leaseback transactions, we have seen lease agreements where all maintenance and repairs, 
including structural repairs, are met by the tenant.

It is common practice that the taxes linked to the property (e.g., the annual property 
tax) are recharged to the tenant.
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v Registration, fixed date, transcription

Since 1 January 2017, registration of the lease is no longer a legal obligation.  However, such 
registration may remain of interest for the tenant since registration gives the lease a fixed 
date, limiting the eviction possibilities by a third party claiming property rights on the leased 
premises, such as the purchaser of the asset. In addition, since the recording obligation (see 
below) is still mandatory, leases with a duration of more than nine years remain subject to a 
prior registration formality. Generally, the registration duties are to be paid by the tenant and 
amount to 0.6 per cent of the rent to paid during the entire duration of the lease, except if the 
lease is subject to VAT in which case the lease is registered at a fix rate of €12.

All leases exceeding nine years must be recorded in the mortgage register and, therefore, 
be executed before a notary. If these formalities are not satisfied, the lease will not be 
enforceable beyond the nine-year term against bona fide third parties claiming a property 
right on the leased premises.

vi VAT

Lease agreements are as a rule VAT-exempt in Luxembourg. However, the parties can opt 
for the application of VAT on the lease where both parties are VAT taxable persons and the 
tenant uses the rented space chiefly for the performance of economic activities granting the 
right to deduct input VAT.

A lease agreement can also trigger a VAT regularisation obligation for the landlord. In 
the case of a VAT-exempt lease, the landlord may be required to regularise the input VAT it 
has incurred on capital expenditures where this input VAT has been deducted; in the case of 
a lease subject to VAT, the landlord may regularise part of the input VAT it has not deducted 
in the past (owing to, for example, a VAT-exempt lease). The regularisation spans over a 
five (movable capital expenditures) or 10-year (immovable capital expenditures) period and 
covers one-fifth or one-10th of the input VAT for each remaining year. 

VII DEVELOPMENTS IN PRACTICE 

i Housing leases

Modification of the legal regime

On 31 July 2020, a bill of law was deposited, aiming to modify the Act of 21 September 2006 
on the housing lease. The goals are to improve the situation of tenants and promote access 
to housing by controlling the broker fees; decreasing the rental guarantee from three to two 
months; providing a legal framework for co-housing; and abrogation of the rent indexation 
in the case of luxury dwellings. This bill of law is still under review.

Eviction of the tenant

As per an Act of 23 December 2022, a tenant who has been sentenced to leave leased 
premises can request before a judge the suspension of its eviction from the leased premises 
until 31 March 2023 if it is not able to find another dwelling within three months as from 
the eviction judgment (to be extended two times for three months).
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ii VAT 

To fight the effects of inflation, a temporary reduction of VAT rates has been applicable 
since 1 January 2023. The reduction is planned to be maintained for a full year. In effect, 
most current rates are reduced by 1 per cent. However, the super-reduced rate of 3 per cent, 
sometimes applicable to residential real estate, remains unchanged. It is to be anticipated that 
this change may lead to practical difficulties, especially in the context of VAT-taxable leases 
(where the applicable VAT rate will have to be reduced from 17 to 16 per cent) as well as 
VAT-exempt leases (where the rent effectively due may have to be adapted in cases where the 
rent is automatically increased by an amount equal to the applicable VAT rate).

In addition, the supply and installation of solar and photovoltaic panels on a range of 
buildings benefit from the super-reduced rate of 3 per cent. 

iii Land tax reform

On 10 October 2022, a new bill of law was tabled with the Luxembourg parliament with 
the aim of reforming the current land tax and introducing two new national taxes: a land 
mobilisation tax and a tax on the non-occupation of housing. The main subject of the new 
law is to adapt the unitary values applied for purposes of determining the land tax to be paid 
by a landowner to today’s fair market values. As 2023 is an election year in Luxembourg, it 
is expected that this reform will only progress slowly and not be voted into law before a new 
parliament is formed.

iv Commercial leases

In a judgment of 23 December 2022, the Constitutional Court declared Article 1762-6 (4) of 
the Civil Code, which prevents a tenant from subletting its premises with a topped-up rent, 
contrary to the Constitution. The Constitutional Court considers that, while fighting against 
speculation aims to protect the general interest, such prohibition triggers a disproportionate 
restriction. Pending remedial action from the legislator, the balance between the legitimate 
purpose of Article 1762-6 (4) and trade and industry freedom is achieved if the rent under 
the sublease agreement does not exceed the rent due from the tenant to the landlord increased 
by the tenant’s operating expenses relating to the sublease and a reasonable profit.

VIII OUTLOOK AND CONCLUSIONS 

Between increasing interest rates and inflation, and against the backdrop of the war in 
Ukraine, the first semester of 2023 is likely to be more for the real estate sector. During this 
period, investors are likely to focus on asset management and ESG priorities. A measure of 
recovery is expected for the second semester 2023 driven by a decrease in interest rates, an 
excepted (ongoing) increase of rents (notably for offices) and a rebalance of prices. 

In such an uncertain environment, the residential market will be carefully scrutinised.
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