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Introduction

The year 2024 was marked by another decrease of publicly known direct tax litigation 
cases: the administrative tribunal (which is the court of )rst instance for disputes related 
to direct tax matters other than recoveryj and the administrative court (an appeal courtj 
issued signi)cantly fewer ,udgments last year than in previous years3 reinforcing a trend 
started in 202.B Oetween 2022 and 20243 the total number of ,udgments dropped by more 
than 40 per centB

This change should be viewed in the context of a change of government and parliamentary 
ma,ority following the Actober 202. legislative elections3 and the appointment of a new 
tax authority directorB The government and tax authorities aim to enhance legal certainty 
for taxpayers3 which should lead to fewer cases going to courtB -dditionally3 in 20243 there 
have been several (nonIpublicj instances where the tax authorities chose to drop cases 
before hearings3 in line with their strategy to concentrate resources on cases that stand a 
good chance of being upheld by the courtsB Ft is yet to be seen if Luxembourg will introduce 
a type of settlement procedure or other alternative tax dispute resolution mechanismsB

Commencing disputes

qor all matters related to direct taxes (personal or corporate income tax3 municipal 
business tax3 net wealth taxj3 if the tax authorities wish to deviate substantially from the 
tax return )led3 they must )rst send a letter to the taxpayer outlining their intention and 
the arguments for the deviationB[1] Fn practice3 the outline of arguments is generally Guite 
succinctB

The letter sent to the taxpayer also sets a deadline (of typically two to four weeksj for 
the taxpayer to respond3 after which the tax authorities issue the assessmentB ’enerally3 
the tax authorities do not give much weight to the taxpayerRs answer3 and the assessment 
reCects the position taken in their initial letterB

The taxpayer then has three months from the date of noti)cation of the assessment to )le 
an ob,ection with the Fnland Vevenue (-EDjB The ob,ection is )led in writing and should 
outline the arguments underpinning the challengeB -dditional evidence (eBgB3 a new transfer 
pricing reportj may be )ledB

Fmportantly3 the ob,ection should refer to the correct assessmentsB qor some taxes3 where 
the tax base is set by a separate tax base assessment (municipal business tax base3 net 
wealth tax basej3 if the challenge relates to the base3 it is that tax base assessment that 
must be challenged and not (solelyj the tax assessment that applies the relevant rate to 
the separately determined tax baseB

qor valueIadded tax (1-Tj3 which is the remit of the Vegistration Duties3 ;states and 1-T 
-uthority (-;DTj3 the procedure is similar3 but the ob,ection against a rectifying taxation 
or ex ocino taxation is )rst )led with the tax o'ceB Ff re,ected3 the taxpayer can ask the 
director of the -;DT to reexamine the caseB Ft should be noted that3 compared with the 
procedure for direct taxes3 1-T audits can more easily get settled3 avoiding too much 
litigation in courtB
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qor both the -ED and the -;DT3 the director has at least six months to answer in the 
following cases:

SB if there is no answer within six months3 the taxpayer is allowed to go to court but can 
also choose to wait longerB The director may3 however3 still take a decision during the 
procedure before the courts3 in which case that procedure becomes mootB Oecause 
many ob,ections remain unanswered3 many taxpayers choose to go to court after 
the end of the sixImonth periodH and

2B if there is a re,ection of the ob,ection3 the taxpayer avails of three months from the 
noti)cation of the directorNs decision to go to court (administrative tribunal for direct 
taxes and civil courts for 1-T and other indirect taxesjB

-n ob,ection does not have a suspensive effectB Fn direct tax matters3 it is possible to )le 
(in addition to the ob,ectionj a payment suspension reGuest with the relevant tax o'ce 
within the -EDB Fn practice3 it is nearly always re,ectedB

The courts and tribunals

qor direct tax matters3 the )rst instance court is the administrative tribunal and the appeal 
(and last instancej court is the administrative courtB

The tribunal sits in chambers of three ,udgesB Pince Peptember 202.3 a )fth chamber is 
dedicated to tax casesB Three ,udges also sit in court for all cases3 but courts are not 
organised into speci)c chambersB Ooth the tribunal and the court review in full the case 
(iBeB3 appeals are not limited to matters of lawjB

Fn principle3 the tribunal and the court are limited by the arguments raised by the parties 
and do not supplement the lack of argumentation of a partyB Fn practice3 it has been seen 
in some rare occasions that they might side with the tax authorities on grounds different 
from those raised by the tax authoritiesB

The procedure is mainly writtenH participation in an oral hearing is optionalB The hearing 
mainly serves to insist on key arguments and to have a direct confrontation of arguments 
with the tax authoritiesB

Oefore the tribunal3 following the introduction of the appeal brief3 the tax authorities have 
three months to respondB Then3 the taxpayer has one month to )le the reply and the tax 
authorities subseGuently have another month to )le a re,oinder3 although generally they 
choose not to )leB - hearing date is then set3 which is currently around S2 months after the 
end of the written phaseB -fter the hearing3 the tribunal generally takes a few weeks to a 
few months to issue a ,udgmentB -ltogether3 the procedure currently takes approximately 
two yearsB

The losing party may then appeal to the administrative court within 40 days of the 
noti)cation of the ,udgmentB The same written procedure applies (up to two briefs per 
partyj3 except that the delay for )ling the reply brief is one monthB The hearing often takes 
place much Guicker than in )rst instance3 as the court is less overloaded3 and a )nal 

Tax Disputes and Litigation | Luxembourg Explore on Lexology

https://www.lexology.com/indepth/tax-disputes-and-litigation/luxembourg?utm_source=TLR&utm_medium=pdf&utm_campaign=Tax+Disputes+and+Litigation+-+Edition+13


 RETURN TO SUMMARY

,udgment is issued within a few weeks (in rare cases3 a few monthsjB Fn general3 the appeal 
procedure takes around a year from )ling the appeal brief to receiving the )nal ,udgmentB

The ,udgment of the courts is binding only for the parties to the speci)c case3 but the 
arguments used by the ,udges can create precedents that will also be applicable in other 
cases (and thus ideally helping to reduce litigationjB €owever3 other taxpayers may still 
litigate the same legal issue if they disagree with the arguments or consider that it does 
not apply to their fact patternB

1-T litigation often takes longer than litigation in direct tax matters3 as the civil courts 
(Luxembourg district court in )rst instance3 Luxembourg court of appeal for the appealj 
do not have )xed deadlines for the )ling of briefs3 and lawyers tend to ask for multiple 
extensions of the deadlineB -lso in this case3 the focus is on written briefs and a hearing 
can take place to stress again important argumentsB

-s alluded to earlier3 as an exception to the general rule for litigation in tax matters3 
litigation regarding the recovery of taxes takes place before the civil courts and not 
the administrative courtsB 5evertheless3 as regards the reGuest to suspend the payment 
obligation of taxes during the ,udicial procedure3 a reGuest can be )led with the president of 
the administrative tribunal in parallel with the )ling of the appeal on the merits of the caseB 
This is an accelerated3 oral procedure3 whereby a hearing is organised within one to three 
weeks and a )nal3 nonIappealable decision is issued by the president of the administrative 
tribunal within a few days thereafterB

Penalties and remedies

6enalties

Fn direct tax matters3 the typical administrative penalties are as follows:

SB tax surcharge for late )ling of tax returns (up to S0 per cent of the tax amount due3 
unless the delay is excusablej3 which is discretionary and not very often appliedH

2B a periodic )ne if an in,unction of the tax authorities is not complied with within a 
given timelineB This )ne can amount to a maximum of 72W3000 for failure to )le 
tax returns within the deadline (for other matters3 such as failure to respond to an 
in,unction to provide information3 the )ne can go up to 72W03000jH and

.B the lack of )ling or the )ling of intentionally incorrect tax returns can trigger a )ne 
of between W per cent and 2W per cent of the evaded tax amount or unduly obtained 
tax refundB

6ayment of taxes is typically due within six months of the late payment interest3 which 
accrues at a rate of 0BU per cent per month (iBeB3 9B2 per cent per yearjB The same 9B2 per 
cent annual rate applies to late payment in valueIadded tax (1-Tj matters3 with interest 
running from the noti)cation of an order to payB

Fn 1-T matters3 a range of NminorN infractions is sanctioned by )nes ranging from 72W0 to 
7S03000 per infractionB Late payment of 1-T to the -;DT can also trigger a )ne eGual to 
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S0 per cent of the annual 1-T dueB Vecent experience suggests that the 1-T authorities 
are now more easily imposing )nes (not up to the maximum amountj in case of late )ling3 
which is likely an attempt to push taxpayers to be more diligent with their obligationsB

6enalties imposed by the -ED can be challenged before the -ED director (most of the 
time3 through an ob,ectionj and subseGuently the administrative courtsH penalties imposed 
by the -;DT can be challenged before the relevant 1-T o'ce3 then the -;DT director 
and ultimately the civil courtsB The approach is thus very similar to the challenge to tax 
assessmentsB

Ooth in the context of direct taxes and 1-T3 there are criminal sanctions for aggravated tax 
fraud and tax evasionB These sanctions include both a monetary aspect (signi)cant )nej 
and an imprisonment sentenceB

Vemedies

- )ne can be ob,ected against and subseGuently challenged in courtB Fn practice3 it is 
di'cult to get a )ne annulled once it has been imposedB

if the taxpayer does not )le tax returns notwithstanding the various reminders3 the tax 
authorities can issue an ex ocino assessment3 which is supposed to reCect a reasonably 
best estimate of the actual tax liabilityB The taxpayer can challenge this assessment 
through the normal procedure but will bear the burden to show that the estimate was 
materially incorrectB The taxpayer is allowed to bring evidence to the court of which the 
tax o'ce and tax director did not avail (eBgB3 a (very latej )led tax return for that year3 with 
supporting evidencej3 in which case the court has to take it into account the evidence and 
may reform the tax assessment on that basisB

Tax claims

Vecovering overpaid tax

Ff the taxpayer has overpaid taxes relating to tax advances3 in general these will be either 
offset against another current or upcoming tax liability or3 if no tax liability of a su'cient 
amount is anticipated in the short term3 the overpaid taxes will be refundedB

Ff the overpayment results from a successful litigation against a tax return3 in general the 
overpaid amount tax will simply be refunded further to the issuance of a (newj director 
decision and a new assessmentB

-s an exception3 there is no refund of withholding tax:

SB on wages paid to individuals who are resident in Luxembourg during part of the year 
only3 unless they make speci)c electionsH[2] and

2B on dividends3 except where dividend withholding tax has been paid in a context 
where the S2Imonth holding period for the exemption was not yet ful)lled and3 after 
meeting that reGuirement3 the refund is reGuestedB[3]
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The tax authorities do not pay interest on a refundB

Litigation related to faulty behaviour or to warranties and indemnities set in3 for example3 
a share purchase agreement3 would generally follow the regular commercial litigation 
processB The standard time limitation in commercial litigation matters is S0 yearsH it 
may3 however3 be contractually reduced3 if the contractual reduction would not result in 
effectively (Guasij voiding the right to sue the party that committed the breachB qor the 
avoidance of doubt3 such litigation would focus on obtaining damages from the faulty party 
and would not impact the recovery of the tax3 which should be managed by the party that 
is legally entitled to recover the tax from the relevant authoritiesB

Ehallenging administrative decisions

Ather than the regular procedure to challenge tax assessments (as outlined abovej3 a 
series of decisions that are not (assimilated toj tax assessments can be challenged 
through a hierarchical appeal to the director of the -EDH[4] for example3 if the tax o'ce 
refuses to grant a payment suspensionB The procedure and the subseGuent steps are 
similar to the ob,ection against tax assessments and subseGuent ,udicial proceedings 
before the administrative courtsH the main difference is that3 at present3 it is not possible to 
go to the tribunal after the end of the sixImonth period following the )ling of the hierarchical 
appealB

Yhile Guestionable3 it is currently not possible to challenge decisions re,ecting a tax ruling 
reGuestB

Ff the tax authorities deviate from a prior written agreement (tax rulingj despite the fact 
that the law has not changed and that the facts match those described in the ruling3 the 
taxpayer still needs to go through the regular procedure to challenge the tax assessmentB 
The likelihood of success should3 however3 be Guite high3 as the courts have been inclined 
to emphasise the binding character of tax rulingsB Eonversely3 an (allegedj oral decision 
is typically very di'cult to demonstrate and will therefore3 in practice3 not be opposable to 
the tax authoritiesB

’iven the principle of annual taxation and the individual nature of taxation3 administrative 
case law has con)rmed the following:

SB the position taken in a given year does not bind the tax authorities in a future yearH 
and

2B a taxpayer cannot invoke the treatment given to other taxpayers (eBgB3 for publicly 
available tax rulingsj to reGuest bene)ting from the same tax treatmentB The courts 
and tax authorities generally stress that a ruling is given on the basis of an individual 
set of facts and is not of general applicationB

-dministrative circulars are binding on the tax authorities3 as circulars publicly reCect the 
authoritiesN stance on a given topicB €owever3 they cannot be opposed to the taxpayerB -s 
an example3 there used to be a circular setting a W per cent interest rate on shareholdersR 
current accounts when shareholders were individualsB - taxpayer was able to claim a 
different rate3 arguing that it was not bound by the circularH the taxpayer naturally then had 
to substantiate with transfer pricing documentation the alternative rate that it proposed 
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usingB -nother case could be situations where a circular adds restrictions that are not 
foreseen in the law without having received a proper speci)c delegation of power from the 
legislator to set complementary rules on the speci)c topicB

-s an exception3 a circular that is obviously against the law (iotral gemeMj should3 in 
principle3 not be binding on the grounds that the taxpayers (and their advisersj are 
supposed to know the lawB Fn practice3 this issue has not yet arisenH however3 setting aside 
the circular would be the most logical stance3 as otherwise the tax authorities would be 
forced to violate the law and this may give rise to Guestions about the violation of eGual 
treatment of taxpayers3 legality of taxation and ;M state aid rulesB

Elaimants and related parties

Fn the event of overpayment3 the party that can reclaim tax is generally the taxpayer that 
overpaid (either because the actual tax liability is lower than advance tax payments or 
because a tax assessment has been overturned upon ob,ection or appealjB This is not 
affected by the fact that another person may have paid the tax on behalf of the taxpayer 
(eBgB3 if the taxpayer did not have its own bank account or because contractually the 
expenses of the taxpayer are borne by another personjB

Ff the taxpayer has been absorbed in a merger or dissolved pursuant to a oneIstep 
dissolution (entailing universal transfer of assets and liabilitiesj3 the successor in law is 
entitled to claim the tax overpaid by the taxpayer and to litigate in case of disagreement 
with an assessment issued to the taxpayerB Fn the event of a threeIstep liGuidation3 the 
liGuidator represents the taxpayer for )ve years following the closure of the liGuidationB

qor bank facility agreements3 it is freGuent to have a clause whereby if the borrower has 
indemni)ed the lender for an indemni)ed tax and the lender is subseGuently entitled to a 
refund of that tax or another tax bene)t connected with the indemni)cation paid by the 
borrower3 then the lender shall refund the borrower such that the lender is left in the same 
situation as it would have been in had no tax indemni)cation needed to be paid to the 
lender and no refund made (iBeB3 in essence3 leaving the lender with the gross amount of 
the payment due by the borrower3 disregarding any withholding taxesjB

Fn a tax insurance context3 it is freGuent for the insurer to seek extensive right of regard in 
respect of the decision whether or not to appeal an assessment and the argumentation 
brought in a litigationB €owever3 the insurer does not directly act against the assessmentH 
only the recipient of the assessment (respectively its successor in lawj is entitled to actB

Fn a )scal unity (or tax groupingj context3 the integrated companies transfer their pro)t 
or loss to the integrating companyB -s a result3 the integrated companies receive a nil 
assessment for corporate income tax and municipal business tax purposes3 and only the 
integrating company receives an assessment reCecting a positive or negative aggregate 
tax base and3 as the case may be3 an amount of tax to payB Oecause of the nil assessment3 
the integrated companies are not entitled to act3 since they lack an interest to act: only the 
integrating company can challenge the assessment it has received (and as part of such 
challenge it may Guestion positions taken by the tax authorities in respect of the income 
and expenses of an integrated companyjB qor (legallyj separate assessments taking a 
stance on certain bene)ts (eBgB3 investment tax creditsj3 the position of the tax authorities 
is the same as for the main tax assessment (iBeB3 in their view only the integrating company 
may appealjB This position is3 however3 litigated before the courtsB
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qor the avoidance of doubt3 the tax authorities cannot offset tax debts of one taxpayer 
against the overpaid taxes of another taxpayer3 even if they are related parties (unless one 
of the two taxpayers is the successor in law of the other3 for example3 as a result of a 
merger or dissolutionjB

Costs

Ooth taxpayer and the tax authorities can ask the courts to order the other party to pay 
the courtRs costs (small amountsj of the procedure and to pay a procedural indemnityB Fn 
practice3 the indemnity granted is very low (at most a few thousand eurosj compared to the 
actual legal costs engagedB The rationale of the courts is that it is not in their remit to grant 
a proper indemnity to compensate the damage (in the sense of civil lawj caused by the 
error of the tax authoritiesH the procedural indemnity merely aims at attenuating the costs 
of launching a procedure3 especially when the tax authorities appear to be particularly 
wrong or of bad faithB

Alternative dispute resolution

There are currently no alternative dispute resolution mechanisms (such as arbitration or 
mediationj in Luxembourg to resolve domestic tax disputesB

Anti-avoidance

Luxembourg has had a general antiIabuse rule (’--Vj for decades3 but it has only 
started being increasingly used in the past S0 to SW yearsB The wording of the ’--V was 
amended with effect as of 20SK to more closely follow the wording used in the ;M antiItax 
avoidance directive (-T-DjB Ft is expected3 however3 that the change will not materially 
change the application of the ’--VB 5ext to the ’--V3 the special antiIabuse rule of the 
;M parentIsubsidiary directive was also implementedB The ’--V is invoked by the tax 
authorities in increasingly complex casesB

Ane of the main cases involved a Luxembourg company that had granted a pro)t 
participating loan (66Lj to a Oelgian subsidiaryB The subsidiary transferred its receivables 
against a MP group company at book value (instead of fair market valuej to repay the 
66LB PubseGuently3 the Luxembourg company sold these receivables to a Pwiss company 
at fair market valueB €owever3 although commercially the gain was on receivables3 the 
Luxembourg company claimed the gain should be exempt because taxIwise it should 
be considered the recipient of a hidden dividend from the Oelgian subsidiary (for the 
difference between the book value and the fair market value of the receivablesjB

The tax authorities claimed that there was abuse of law and that the Nnormal pathN would 
have been for the Oelgian company to sell the receivables at fair market value directly to 
the Pwiss company3 which would then have generated income tracked by interest under 
the 66LB Puch interest would have been deductible in Oelgium and therefore nonIexempt 
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in Luxembourg under the implementation of the ;M parentIsubsidiary directiveRs antiIhybrid 
ruleB

The court agreed that the arrangement3 involving successive transfers of the notes at 
different values3 was nonIauthentic and mainly aimed at circumventing the antiIhybrid rule 
of the parentIsubsidiary directiveB Fn particular3 the court observed that a third party would 
not have accepted to transfer the notes at nominal value to the Luxembourg company3 and 
thus concluded that the chosen path was indeed inadeGuate and aimed at saving taxB

There were two other important abuse of law cases about loss carryIforward:

SB Fn the )rst case3 a dormant Luxembourg company bought and resold a real estate 
asset during the same year3 realising a material gain that it wanted to partially offset 
with losses carried forward generating from a different prior activityB The court sided 
with the taxpayer3 stating that in the absence of a change of shareholder (for which 
there appeared to be no evidencej3 the company could use losses of a prior activity 
against pro)ts of a newly started activity launched with the hope that it will be 
more pro)tableB This ,udgment provides a useful clari)cation to the abuse doctrine 
concerning the carryIforward of tax losses (the kltregulf� doctrinejB

2B Fn the second case3 the taxpayer had already lost a case3 as a result of the 
kltregulf� doctrineB The taxpayer tried to remedy the issue by reinstating the 
former activityB The court ruled that this could not allow the taxpayer to recover 
the disallowed losses carried forward3 as a )nding of abuse is de)nitiveB - lesson 
for taxpayers is therefore that in cases where a company with tax losses is being 
transferred to a new shareholder3 the prior activity should be maintained (with a 
su'cient degree of materialityj rather than immediately implementing a change 
of activityB Luxembourg has implemented on time the provisions of -T-D (as also 
amendedjB Fn addition3 Luxembourg has rati)ed the A;ED multilateral instrument3 
and a ma,ority of its tax treaties are covered3 although Luxembourg has opted out 
of several provisionsB

Double taxation treaties

The number of cases dealing with double taxation treaty (DTTj application or interpretation 
remains fairly lowB DTTs are typically invoked in cases concerning tax residence or the 
recognition of a permanent establishment (for relevant cases3 see heading N•ear in reviewNjB 
DTTs are also a relevant legal basis in cases concerning exchange of information3 but 
these cases are Guite repetitive as regards legal reasoning and do not relate to a tax charge 
eventually payable in LuxembourgB

Luxembourg in general permits the use of the A;ED Eommentary to the A;ED –odel Tax 
Eonvention on Fncome and on Eapital3 provided that the Eommentary:

SB does not introduce (materialj deviations from the commentary at the time of entry 
into the relevant DTTH and

2B relates to a provision of that model convention that essentially matches the wording 
in the speci)c DTTB
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Fn other words3 Luxembourg adopts a static approach and not a dynamic one (unless the 
changes to the Eommentary are mere clari)cations of prior versionsjB

Year in review

There has been a marked decrease in the number of ,udgments issued in 2024 by the 
administrative tribunal and the administrative court (approximately S20 in totaljB Taxpayers 
won only around 20 per cent of the cases in )rst instance3 while the tax authorities 
won roughly twoIthirds of these cases and the tribunal issued ,udgments with a divided 
outcome in the remaining casesB Fn ()nalj appeal3 the court reversed about oneIthird of 
the ,udgments rendered against the taxpayer3 but the tax authorities still won about U0 per 
cent of the casesB

Fn terms of topics3 setting aside certain speci)c topics that are more relevant for individuals 
(notably guarantee call assessments issued against managers of companies that failed 
to pay their taxesj3 the following key topics were sub,ect of ,udgments in 2024:

SB the application of the ’--V (see abovejH

2B the nonIrecognition of certain foreign permanent establishmentsH and

.B transfer pricingB

6ermanent establishments

Fn 20SK3 Luxembourg introduced new legislation to tighten the recognition of foreign 
permanent establishments (6;sj to prevent double nonItaxation mismatch outcomesB 
Puch outcome could arise when Luxembourg recognised a foreign 6; and exempted its 
income3 but the foreign ,urisdiction did not recognise the 6; and allocated taxing rights 
to LuxembourgB The Luxembourg tax authorities have begun scrutinising the substance 
and activities of certain foreign branches for local tax purposesB Yhile many doubts 
are resolved before issuing a tax assessment3 several highIpro)le cases have emerged 
involving MP branches and a –alaysian branch of a Luxembourg subsidiary of a large 
–alaysian groupB

Fn case 492U93 the existence of the –alaysian branch was based solely on a service level 
agreementB The branchNs address was unclear3 and the taxpayer failed to substantiate 
the activities allegedly conducted through the branch3 which lacked its own staff and a 
bank account for yearsB The tribunal ruled that a board resolution to open the branch was 
insu'cientB -lthough the taxpayer submitted a letter from the –alaysian authorities3 it 
was deemed unclear and not binding on Luxembourg tax authorities3 being treated like 
any other factual element3 without getting greater deferenceB The tribunalRs ,udgment was 
upheld on appeal by the administrative court (case W0U02Ej in -pril 202W3 based on the 
same reasoning on the lack of evidence of actual activities and of a clearly determined 
)xed place through which the business would be carried onB

Fn case 4UK9W3 the tax authorities taxed dividends from a Eayman subsidiary supposedly 
held through a MP branchB The MP branch was managed partItime by an employee 
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seconded from the group headGuarters3 but no invoice was issued and no fees were paid 
for the support receivedB The Luxembourg companyNs head o'ce also supported the MP 
branch and received minimal remuneration3 but the transfer pricing report was deemed to 
be insu'cient evidenceB The taxpayer provided too little proof of decisionImaking at the 
MP branch levelB The MP branchNs M8 bank account could be managed by the MP branch 
manager and three Luxembourg resident managersB These factors led tax authorities to 
conclude that the MP branch lacked su'cient activity to Gualify as a 6;B The tribunal 
recognised a )xed place of business but found insu'cient proof of activities conducted 
through itB –oreover3 no payment was made to the group headGuarters for the employeeNs 
secondmentB

-t court level3 another MP branch was not recognised due to insu'cient proof of substanceB 
The decision to open a branch and sign an o'ce sharing agreement (which failed to clarify 
the addressj was insu'cient to demonstrate daily activitiesB –oreover3 no rent was actually 
paidB There were also no details of meetings with counterparties or minutes showing 
decisions by the branch managerB

Taxpayers should be aware of the following:

SB avoid having the branch manager also act as manager or director of the Luxembourg 
companyNs head o'ceH

2B ensure proper legal documentation is backed by factual evidenceH and

.B consider whether granting and holding a single loan are su'cient for a branch to 
Gualify as a 6;B

Transfer pricing

-s in 202.3 these cases3 which often combine transfer pricing discussions and claims of 
hidden distributions of pro)ts sub,ect to withholding tax3 are often linked to transfer pricing 
issues and sometimes to claims of irregular accountingB –ost transfer pricing challenges 
arise when a company provides bene)ts to a shareholder or an interested party that it 
would not have granted without their special statusB

The types of undue bene)ts can vary widely3 such as:

SB expenses borne by the company that do not serve the companyNs business interests 
but are incurred (often covertlyj on behalf of the shareholders and their familyH or

2B insu'cient interest charged on a shareholderRs current accountB

–ost of these cases are lost by the taxpayer because they fail to counter the evidence 
presented by the tax authoritiesB This failure often stems from a lack of regular accounting 
and supporting documentation3 an insu'cient ,usti)cation of the commercial rationale 
behind transactions3 or an inadeGuate transfer pricing studyB

The tribunal3 however3 expects the tax authorities to provide su'cient evidence that the 
shareholder or interested party bene)ted from the operationB Fn some instances3 the tax 
authorities failed to explain how3 for example3 a waiver of a receivable on a subsidiary 
enriched the shareholderB
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-nother key lesson is that the tax authorities do not need to provide detailed )gures about 
the volume of the hidden distribution for it to be recognisedB Fn one case3 the lack of 
regular accounting3 insu'cient pro)t margins (compared to other market playersj3 and 
the presence of only one shareholder constituted enough evidence to suggest a hidden 
distributionB The burden of proof then shifted to the taxpayer to demonstrate that no hidden 
distribution occurredB

Looking ahead

Fn addition to the above topics3 which will continue to reGuire new clari)cations from the 
,udges3 the case law in the )rst Guarter of 202W provides the following interesting insights:

SB the absence of reGuirement for the tax authorities to speci)cally identify the 
recipient of a hidden distribution in order to claim that such a distribution has taken 
placeH

2B some Guestionable statements from the tribunal as regards the facts that:

@ the bene)t received from a sister company allegedly did not trigger a hidden 
contribution because the sister company was not a (direct or indirectj 
shareholder of the taxpayerH and

@ a loan entered into for the purpose of funding an already declared pro)t 
distribution is not related to the operations of the company3 so that interest 
is not deductible as a business expenseH and

.B renewed con)rmations that tax authorities are not bound by prior yearsR stances 
(except in case of a tax rulingjB

Outlook and conclusions

The numerous changes of law in the past eight to S0 years and further changes that are due 
to be implemented (eBgB3 ongoing implementation of 6illar Two rules and administrative 
guidancej may result in more litigation3 as the rules are ever more complex while the 
number of tax rulings has become immaterialB Oy contrast3 the reduction in the number 
of ,udgments observed in 202. and 2024 (which is a trend that may continue in 202Wj may 
anticipate a new era of greater legal certainty to be provided by administrative guidance 
of the tax authorities and more detailed parliamentary documentsB

To manage the uncertainty3 taxpayers are also freGuently looking at tax insurance J not ,ust 
in a transactional context but also to cover themselves against potential challenges and 
litigationB Fnsurance brokers (and insurersj repeatedly comment on the increasing interest 
for developing the tax insurance market3 in view of the greater complexity of (potentialj tax 
controversy casesB

Fn parallel to domestic tax litigation3 some ;M cases were fought by Luxembourg resident 
taxpayers or LuxembourgH for example3 on the obligations under the D-EU directive 
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(mandatory disclosure rulesjB Tax controversy in Luxembourg can also have an ;MIwide 
impactB

There is a pending bill of law regarding some procedural changesB Yhen initially published 
more than SK months ago3 it was heavily criticised as reducing taxpayersR rightsB Ft remains 
to be seen whether the current government will want to take it forwardB

Endnotes

1  Paragraph 205(3) of the general tax law (AO).   � Back to section

2  Article 154(5) of the income tax law (amended law of 4 December 1967 concerning 
income tax – LIR).   � Back to section

3  Articles 154(6) 149(4a), LIR.   � Back to section

4  Paragraph 237, AO.   � Back to section

Peter Moons peterBmoonsLloyensloeffBcom
Pierre-Antoine Klethi 6ierreI-ntoineB8lethiLloyensloeffBcom

Loyens & Loeff

Read more from this ;rm on Lexology

Tax Disputes and Litigation | Luxembourg Explore on Lexology

https://www.lexology.com/firms/loyens-and-loeff/peter_moons?utm_source=TLR&utm_medium=pdf&utm_campaign=Tax+Disputes+and+Litigation+-+Edition+13
mailto:peter.moons@loyensloeff.com
https://www.lexology.com/firms/loyens-and-loeff/pierre_antoine_klethi?utm_source=TLR&utm_medium=pdf&utm_campaign=Tax+Disputes+and+Litigation+-+Edition+13
mailto:Pierre-Antoine.Klethi@loyensloeff.com
www.loyensloeff.be
https://www.lexology.com/contributors/364?utm_source=TLR&utm_medium=pdf&utm_campaign=Tax+Disputes+and+Litigation+-+Edition+13
https://www.lexology.com/indepth/tax-disputes-and-litigation/luxembourg?utm_source=TLR&utm_medium=pdf&utm_campaign=Tax+Disputes+and+Litigation+-+Edition+13

	Cover page
	Inner cover
	Luxembourg

