Global
A bltration

The Guide

to Challenging
and Enforcing
Arbitration Awards
- Fourth Edition

Belgium




The Guide to
Challenging and
Enforcing Arbitration
Awards - Fourth Edition

Enforcement used to be a non-issue in international arbitration. Most losing parties simply
paid. Not so any more. The time spent on post-award matters has increased vastly, and
challenges to awards have become the norm.

The Challenging and Enforcing Arbitration Awards Guide is a comprehensive volume that
addresses this new reality. It offers practical know-how on both sides of the coin: challenging
and enforcing awards. Part | provides a full thematic overview, while Part Il delves into the
specifics seat by seat, now covering 29 jurisdictions..
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FORM OF AWARDS

1. MUST AN AWARD TAKE ANY PARTICULAR FORM?

The Belgian law on arbitration, introduced by an Act of 24 June 2013, is contained in Part Six
of the Belgian Judicial Code (BJC) (articles 1676 to 1722). To a large extent, it is inspired by
the UNCITRAL Model Law. Arbitration proceedings initiated before 1 September 2013, and
court proceedings relating to those arbitrations, are governed by the former rules of the BJC.
In 2016 (by an Act of 25 December 2016) and 2024 (by an Act of 28 March 2024), some
changes and corrections of the Act of 24 June 2013 were implemented.

The form of arbitral awards is governed by article 1713 of the BJC, which deals with the
validity requirements and different aspects relating to the content of arbitral awards. Belgian
law not only builds on article 31 of the UNCITRAL Model Law but also adds to it and deviates
from it in a number of ways, including by requiring that an arbitral award issued in Belgium
should be reasoned and by removing the opportunity for parties in an arbitration seated in
Belgium to agree that no reasons need to be given (a lack of reasoning of an award in an
arbitration seated in Belgium constitutes a ground for annulment of the arbitral award).

To be valid under Belgian law, an arbitral award rendered in Belgium must:

- regarding form, be in writing and signed — including electronically, unless one of the
parties objects — by the arbitral tribunal (the signature of the majority of the members
of an arbitral tribunal is sufficient, provided the reason for any omitted signature is
stated) (BJC, article 1713, section 3); and

- regarding substance, state the reasons on which it is based (BJC, article 1713, section
4) and contain, as a minimum, the following information (BJC, article 1713, section
5):

+ the names and addresses of the arbitrators;
- the names and domiciles of the parties;

- the object of the dispute (and a citation of the arbitration agreement, although
this is not explicitly required by law);

+ the date on which the award was rendered; and

- the place of arbitration.

The original of the award must be notified to the parties by arbitral tribunal in accordance with
the communication methods provided for in article 1678, § 1 (which include email). Generally,
the parties will have agreed at the beginning of the procedure that communications to the
parties regarding the arbitration proceedings will be validly made to their respective counsel.
This measure will then apply to the notification of the award.

PROCEDURAL LAW FOR RECOURSE AGAINST AN AWARD (OTHER THAN APPLICATIONS
FOR SETTING ASIDE)

2. ARE THERE PROVISIONS GOVERNING MODIFICATION, CLARIFICATION OR
CORRECTION OF AN AWARD? ARE THERE PROVISIONS GOVERNING RETRACTATION
OR REVISION OF AN AWARD? UNDER WHAT CIRCUMSTANCES MAY AN AWARD BE
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RETRACTED OR REVISED (FOR FRAUD OR OTHER REASONS)? WHAT ARE THE TIME
LIMITS?

Parties may apply for an interpretation, a correction or an additional award within one month
of the arbitral award being notified to the parties. If there are any errors in calculation, any
clerical or typographical errors, or any other errors of a similar nature, the parties (or the
arbitral tribunal on its own motion) may request the correction of the arbitral award pursuant
to article 1715, section 1(a) of the BJC.

A party may also request the arbitral tribunal to provide an interpretation of (an aspect of)
the award, if the parties have so agreed (which may result from the applicable institutional
rules) and subject to notification to the other parties (BJC, article 1715, section 1(b)).

Unless agreed otherwise, the parties may also request the arbitral tribunal to issue an
additional award on claims that had been presented to it but on which it did not rule. If the
arbitral tribunal finds the request well founded, it will supplement its award within two months
(BJC, article 1715, section 3).

In principle, the same arbitral tribunal is competent to issue correcting, interpreting or
additional awards as described above. When it is impossible for the same arbitrators to do
S0, the court of first instance is competent (BJC, article 1715, section 6).

Belgian law provides parties with the opportunity to ask the court of first instance to give the
arbitral tribunal the opportunity to remedy certain potential annulment grounds. Pursuant
to article 1717, section 6 of the BJC, the court of first instance, when it receives a claim to
set aside an arbitral award, may, where appropriate, at the request of a party, suspend the
set-aside proceedings for a period of time determined by the court to give the arbitral tribunal
the opportunity to resume the arbitral proceedings or to take any other measure deemed
appropriate to eliminate the grounds for setting aside.

3. MAY AN AWARD BE APPEALED TO OR SET ASIDE BY THE COURTS? WHAT ARE THE
DIFFERENCES BETWEEN APPEALS AND APPLICATIONS TO SET ASIDE AWARDS?

Pursuant to article 1716 of the BJC, appeals against arbitral awards are only possible when
the parties have provided beforehand, in their mutually agreed arbitration clause, for the
possibility of appeal. In this very exceptional circumstance, the appeal should be brought
before a new arbitral tribunal.

Unless otherwise stipulated, the time limit to appeal is one month after the notification of the
award.

Pursuant to article 1717 of the BJC, Belgian awards, which are not or no longer open to
appeal, may be set aside by Belgian courts on the basis of an exhaustive list of grounds
provided in the law.

If none of the parties is a natural person that is a Belgian national or has his or her residence
in Belgium, or a legal entity that has its registered office, main establishment or a branch
in Belgium, they may waive, by explicit declaration in the arbitration agreement or by later
agreement, the possibility for annulment of the arbitral award (BJC, article 1718).

The annulment or set-aside decision is final and cannot be appealed before the courts of
appeal (BJC, article 1717, section 2). However, a recourse before the Belgian Supreme Court
remains open.
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The law provides for a limited number of grounds that can warrant the setting aside of
an arbitral award. Those exhaustive grounds are inspired by article 34(2) of the UNCITRAL
Model Law and are similar to the grounds for refusal of enforcement.

If an arbitral award is set aside, it is deemed to no longer exist under Belgian law. If the
award was set aside on any ground other than the invalidity of the arbitration agreement,
it is possible for the parties to initiate new arbitration proceedings. In contrast, an appeal
against the arbitral award (if the parties provided for that opportunity) will result in a new
arbitral award, which in turn will be open to set-aside proceedings.

SETTING ASIDE OF ARBITRAL AWARDS

4. IS THERE A TIME LIMIT FOR APPLYING FOR THE SETTING-ASIDE OF AN ARBITRAL
AWARD?

The law provides a time limit for initiating set-aside proceedings of three months from the
date on which (i) the award was communicated to the party seeking the annulment, or (ii)
the arbitral tribunal’s decision following an application for correction, interpretation or an
additional award was communicated to that party (BJC, article 1717, section 4).

In a decision dated 28 January 2021, the Belgian Constitutional Court decided that the
three-month deadline from notification of the award was unconstitutional when applied to
the ground for a challenge based on fraud, when it is proven that the fraud was unknown at
the time of notification of the award.

An extension is now provided for in the law and the three-month period will only start when
the party challenging the award becomes aware of the fraud (BCJ, article 1717, section 4,
b).

The Act of 28 March 2024 streamlines the interaction between the time limits for initiating
set-aside proceedings (three months from the notification of the award) and enforcement
proceedings (one month from the service of the order). When these deadlines overlap, the
new Act provides for an extension of the deadline that expires first (BJC, article 1717, section
7).

If the enforcement order is served more than a month before the expiry of the three-month
deadline for initiating set-aside proceedings, the party must initiate both proceedings within
three months of the notification of the award, effectively extending the one-month deadline
for challenging the enforcement order.

Conversely, if the enforcement order is served less than a month before the expiry of the
three-month deadline, the party must initiate both proceedings within a month of the service
of the enforcement order, thereby extending the three-month deadline for setting aside the
award.

Finally, if the enforcement order is served after the expiry of the three-month deadline for
initiating set-aside proceedings, the party may only challenge the enforcement order, as the
three-month deadline has already elapsed.

5. WHAT KIND OF ARBITRAL DECISION CAN BE SET ASIDE IN YOUR JURISDICTION?
WHAT ARE THE CRITERIA TO DISTINGUISH BETWEEN ARBITRAL AWARDS AND
PROCEDURAL ORDERS IN YOUR JURISDICTION? CAN COURTS SET ASIDE PARTIAL OR
INTERIM AWARDS?
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Pursuant to article 1717 of the BJC, only arbitral decisions rendered by an arbitral tribunal
with its seat in Belgium, which are not or no longer open to appeal, may be set aside by
Belgian courts on the basis of an exhaustive list of grounds.

The Belgian law on arbitration does not provide any requirements regarding the form for
interim measures. They may, therefore, be issued in the form of either an arbitral award or a
procedural order.

An application to set aside an interim award confirming the arbitral tribunal’s jurisdiction may
be brought only with the award dealing with the merits of the case (BJC, article 1690, section
4). Conversely, an award that declines jurisdiction (ie, a final award) may be immediately
challenged by way of set-aside proceedings (BJC, article 1717, section 3, a), i)).

6. WHICH COURT HAS JURISDICTION OVER AN APPLICATION FOR THE SETTING ASIDE
OF AN ARBITRAL AWARD? IS THERE A SPECIFIC COURT OR CHAMBER IN PLACE WITH
SPECIFIC SETS OF RULES APPLICABLE TO INTERNATIONAL ARBITRAL AWARDS?

Setting aside proceedings must be initiated by a writ of summons served on the other
party or parties to the arbitration proceedings, before one of the six competent courts of
first instance in Belgium (ie, the court of first instance of Brussels (French-speaking or
Dutch-speaking sections), Antwerp, Ghent, Liége or Mons) (BJC, article 1717, section 2).

There is no specific court or chamber in place with specific sets of rules applicable to
international arbitral awards. However, within the different courts of first instance, set-aside
proceedings are usually referred to the same chambers.

7. WHAT DOCUMENTATION IS REQUIRED WHEN APPLYING FOR THE SETTING ASIDE OF
AN ARBITRAL AWARD?

The arbitral award will have to be part of the bundle of documentary evidence that will be
submitted to the court of first instance. Article 1717, section 2 of the BJC provides that
set-aside proceedings must be initiated by writ of summons. Under Belgian law, a writ of
summons must contain:

« the signature of the court bailiff;

- the surname, first name and residence of the applicant and, where appropriate, the
applicant’s national register or company number;

+ the surname, first name and residence or, if there is no permanent residence, the
current address of the party on whom the writ of summons is served;

- the subject matter and a brief summary of the arguments of the action;
« the court before which the action is being brought;
+ the date when and the place where the writ of summons is served; and

« the place, date and time of the court hearing.

8. IF THE REQUIRED DOCUMENTATION IS DRAFTED IN A LANGUAGE OTHER THAN
THE OFFICIAL LANGUAGE OF YOUR JURISDICTION, IS IT NECESSARY TO SUBMIT A
TRANSLATION WITH THE APPLICATION FOR THE SETTING ASIDE OF AN ARBITRAL
AWARD? IF YES, IN WHAT FORM MUST THE TRANSLATION BE?
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Although there is no express or formal requirement regarding a translation of the exhibits
submitted in set-aside proceedings, the court will require a translation of the arbitral award
in the language of the proceedings. Unless there is a challenge raised in relation to the
translation, in principle, Belgian courts are satisfied with an informal translation.

9. WHAT ARE THE OTHER PRACTICAL REQUIREMENTS RELATING TO THE SETTING
ASIDE OF AN ARBITRAL AWARD? ARE THERE ANY LIMITATIONS ON THE LANGUAGE
AND LENGTH OF THE SUBMISSIONS AND OF THE DOCUMENTATION FILED BY THE
PARTIES?

The typical costs involved in the setting aside of an arbitral award include a number of fixed
fees, including a modest contribution to the budgetary fund for judicial assistance (€24),
possibly a statutorily prescribed contribution towards the other party’s legal representation
costs as stipulated in article 1022 of the BJC (a lump sum contribution), and other court and
registration fees.

There are no limitations on the length of the submissions or documentation filed by the
parties. However, the application must be drafted in the language of the proceedings (either
French or Dutch, depending on where the set-aside proceedings have been initiated).

10. WHAT ARE THE DIFFERENT STEPS OF THE PROCEEDINGS?

Article 1717, section 2 of the BJC provides that an arbitral award may only be contested
before the court of first instance by means of a writ of summons. These proceedings are
adversarial in nature. The writ of summons must contain:

+ the signature of the court bailiff;

+ the surname, first name and residence of the applicant and, where appropriate, the
applicant’s national register or company number;

- the surname, first name and residence or, if there is no permanent residence, the
current address of the person on whom the summons is served;

+ the subject matter and a brief summary of the arguments of the action;
+ the court before which the action is being brought;
+ the date and place where the writ is served; and

« the place, date and time of the court hearing.

In general, after service of the writ of summons, a case management conference will be held
by the court, during which a procedural timetable for the exchange of written submissions
will be set. The parties subsequently exchange written submissions, and a hearing is usually
held several weeks after the last written submissions were filed. The court will decide
based on the writ of summons, the final submissions exchanged between the parties, the
supporting evidence and the pleadings.

As a matter of principle, the court should render its decision within one month of the date
of the hearing, but non-compliance with this deadline is not sanctioned. In practice, this
deadline is not always respected.
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11. MAY AN ARBITRAL AWARD BE RECOGNISED OR ENFORCED PENDING
THE SETTING-ASIDE PROCEEDINGS IN YOUR JURISDICTION? DO SETTING-ASIDE
PROCEEDINGS HAVE SUSPENSIVE EFFECT?

Set-aside proceedings do not have suspensive effect. An arbitral award may be recognised
or enforced pending set-aside proceedings in Belgium.

However, the judge seized of an application to set aside an award may, at the request of one
of the parties, order that the enforceability of the award be suspended pending the outcome
of the proceedings (BJC, article 1717, section 8).

When set-aside proceedings have been initiated, the enforcement judge may, at the request
of one of the parties, defer its decision on the challenge of the enforcement pending the
outcome of the set-aside proceedings (BJC, art. 1721, section 2/1).

12. WHAT ARE THE GROUNDS ON WHICH AN ARBITRAL AWARD MAY BE SET ASIDE?

Belgian law provides for a limited number of grounds that can warrant the setting aside of
an arbitral award. The grounds are inspired by article 34(2) of the UNCITRAL Model Law and
are similar to the grounds for refusal of enforcement.

A party may seek the setting aside of a Belgian award if it provides proof of one of the
following grounds, as set out in article 1717 of the BJC:

+ one of the parties to the arbitration agreement was under some incapacity, or the
arbitration agreement was invalid under the law to which the parties subjected it or,
in the absence of a choice of law, under Belgian law (section 3(a)(i));

- the right to be heard of the party seeking annulment was violated (ie, that party was
not notified properly of the appointment of an arbitrator or of the arbitral proceedings
or it was otherwise impossible for that party to defend its rights) (section 3(a)(ii)). This
ground will be accepted only if the irregularity had an effect on the arbitral award;

- the arbitral award pertains to a dispute that does not fall within the terms of, or under
the scope of, the arbitration agreement (section 3(a)(iii)). Here, only the part of the
award that does not fall under the scope of the arbitration agreement may be set
aside;

- the arbitral award is not reasoned (section 3(a)(iv));

- there was an irregularity in the composition of the arbitral tribunal or the arbitral
proceedings, according to either the agreement of the parties or Part Six of the BJC
section 3(a)(v)). Irregularities in the arbitral proceedings may only lead to a setting
aside if it is established that they had an effect on the award;

- the arbitral tribunal exceeded its powers (section 3(a)(vi));

+ the subject matter of the dispute cannot be settled by way of arbitration
(non-arbitrability) (section 3(b)(i));

- the award is contrary to public policy (section 3(b)(ii)); or
- the award was obtained by fraud (section 3(b)(iii)).
The latter three grounds (non-arbitrability, public policy and fraud) must also be raised by the

court of first instance (after being seised by a party seeking the setting aside of an award)
on its own motion, even if none of the parties invokes them.
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13. WHEN ASSESSING THE GROUNDS FOR SETTING ASIDE, MAY THE JUDGE CONDUCT
A FULL REVIEW AND RECONSIDER FACTUAL OR LEGAL FINDINGS FROM THE ARBITRAL
TRIBUNAL IN THE AWARD? IS THE JUDGE BOUND BY THE TRIBUNAL'S FINDINGS? IF NOT,
WHAT DEGREE OF DEFERENCE WILL THE JUDGE GIVE TO THE TRIBUNAL'S FINDINGS?

In principle, the judge will not review the merits of the case but will only examine the criticism
made by the applicant against the award in light of the limited grounds for setting aside an
award. However, the judge will possibly review the merits of the case to assess whether the
arbitral tribunal had jurisdiction to rule over (one aspect of) the dispute or to assess whether
the award violates public policy, although the extent of the judge’s review in these cases is
debated under Belgian law.

In addition, the judge may, where appropriate and if requested by a party, suspend the
set-aside proceedings to give the arbitral tribunal an opportunity to resume the arbitral
proceedings or to take other actions that may eliminate the grounds for setting aside (BJC,
article 1717, section 6).

14. 1S IT POSSIBLE FOR AN APPLICANT IN SETTING-ASIDE PROCEEDINGS TO BE
CONSIDERED TO HAVE WAIVED ITS RIGHT TO INVOKE A PARTICULAR GROUND FOR
SETTING ASIDE? UNDER WHAT CONDITIONS?

An applicant is estopped from advancing the following grounds in set-aside proceedings if
it was aware of them during the arbitration proceedings but failed to invoke them before the
arbitral tribunal (BJC, article 1717, section 5):

+ one of the parties was under some incapacity, or the arbitration agreement was invalid
under the law to which the parties subjected it or, in the absence of a choice of law,
under Belgian law (section 3(a)(i));

+ the right to be heard of the party seeking annulment was violated because it was not
properly notified of the appointment of an arbitrator or of the arbitral proceedings, or
it was otherwise impossible for that party to defend its rights (section 3(a)(ii));

- the arbitral award pertains to a dispute that does not fall within the terms of, or under
the scope of, the arbitration agreement (section 3(a)(iii)); or

+ there was an irregularity in the composition of the arbitral tribunal or the arbitral
proceedings, according to either the agreement of the parties or Part Six of the BJC
(section 3(a)(v)).

Regarding the other grounds for setting aside an award, there is also a general estoppel
rule (or general waiver provision) under Belgian law, stipulating that a party who knew of
an irregularity but did not invoke it before the arbitral tribunal in due time without justifiable
cause shall be deemed to have waived the right to invoke it as a ground for setting aside
(BJC, article 1679).

Pursuant to article 1718 of the BJC, parties who have no connection with Belgium but have
opted for Belgian arbitration may also exclude, in whole or in part, the grounds for obtaining
the setting aside of the arbitral award. This possibility of contractual exclusion does not exist
for parties having a connection with Belgium. The effect of the exclusion is that non-Belgian
parties will only be able to pursue remedies offered in the jurisdiction where the enforceability
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of the arbitral award will be sought. In practice, this possibility is rarely used as it implies the
waiver of an important form of legal protection.

15. WHAT IS THE EFFECT OF THE DECISION ON THE SETTING-ASIDE APPLICATION IN
YOUR JURISDICTION? WHAT CHALLENGES OR APPEALS ARE AVAILABLE?

The arbitral award retains all its effects until it has been set aside. If an arbitral award is set
aside, it is deemed to no longer exist under Belgian law. If the award was set aside on any
ground other than the invalidity of the arbitration agreement, it is possible for the parties to
initiate new arbitration proceedings. In contrast, an appeal against the arbitral award (if the
parties provided for that opportunity) will result in a new arbitral award, which in turn will be
open to set-aside proceedings.

When grounds for setting aside affect a part of the award that may be separated from the
rest of the award, the annulment should be limited to that part (BJC, article 1717, section 2).

The (partial) set-aside decision of the court of first instance is final and not subject to appeal.
The decision of the court of first instance is final (BJC, article 1717, section 2). It may only
be reviewed by the Supreme Court (although the review will be limited to matters of law).

16. WILL COURTS TAKE INTO CONSIDERATION DECISIONS RENDERED IN RELATION TO
THE SAME ARBITRAL AWARD IN OTHER JURISDICTIONS OR GIVE EFFECT TO THEM?

As a matter of principle, foreign decisions on enforcement of a Belgian arbitral award should
not bind the Belgian courts that have exclusive jurisdiction over an application for setting
aside a Belgian arbitral award. In addition, a foreign judgment cannot be recognised based
on the EU Recast Brussels Regulation since arbitration is excluded from the Regulation's
scope.

Conversely, a foreign decision setting aside a foreign award will likely prevent Belgian judges
from enforcing it in Belgium, although this remains controversial (see infra, § 34).

PROCEDURAL LAW FOR RECOGNITION AND ENFORCEMENT OF ARBITRAL AWARDS

17. WHAT IS THE APPLICABLE PROCEDURAL LAW FOR RECOGNITION AND
ENFORCEMENT OF AN ARBITRAL AWARD IN YOUR JURISDICTION?

The Belgian law on arbitration is contained in Part Six of the BJC (as remodelled by the
Arbitration Act of 24 June 2013 and then revised by the Act of 25 December 2016 and the
Act of 28 March 2024) and is to a large extent inspired by the UNCITRAL Model Law. Chapter
VIII of the BJC (articles 1719 to 1721) governs the recognition and enforcement of arbitral
awards.

Article 1721, section 3, of the BJC provides that a treaty concluded between Belgium and the
country where the arbitral award was rendered takes precedence over domestic rules. This
provision must be read together with the ‘more favourable law’ provision of the New York
Convention, which provides that the Convention does not take precedence over legislation
that is more favourable to recognition and enforcement.

18. IS YOUR JURISDICTION A PARTY TO TREATIES FACILITATING RECOGNITION AND
ENFORCEMENT OF ARBITRAL AWARDS (EG, THE ICSID CONVENTION OR BILATERAL
TREATIES)? (IN PARTICULAR, IS YOUR STATE A PARTY TO THE 1958 NEW YORK
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CONVENTION? IF YES, WHAT IS THE DATE OF ENTRY INTO FORCE OF THE CONVENTION?
WAS THERE ANY RESERVATION MADE UNDER ARTICLE I(3) OF THE CONVENTION?

Belgium is party to the following treaties facilitating recognition and enforcement of arbitral
awards:

+ the New York Convention of 1958, which Belgium signed the Convention on 10 June
1958 and ratified on 18 August 1975. The New York Convention entered into force on
16 November 1975. Belgium has made a reciprocity reservation under article 1(3) of
the Convention; therefore, it is only applicable to the recognition and enforcement of
arbitral awards made in the territory of a contracting state. In Belgium, the Convention
is applicable in both commercial and civil matters.

« the European Convention on International Commercial Arbitration of 21 April 1961;
and

+ the Convention on the Settlement of Disputes Between States and Nationals of Other
States of 18 March 1965 (the ICSID Convention) (the Belgian Act of 17 July 1970
implements the ICSID Convention under Belgian law).

The recognition and enforcement of International Centre for Settlement of Investment
Disputes (ICSID) arbitral awards is governed by a distinct regime.

Belgium has also signed bilateral treaties on recognition and enforcement of arbitral awards
with Austria, France, Germany, the Netherlands and Switzerland.

RECOGNITION PROCEEDINGS

19. IS THERE A TIME LIMIT FOR APPLYING FOR THE RECOGNITION AND ENFORCEMENT
OF AN ARBITRAL AWARD?

A party can apply to enforce a foreign or domestic award only if the award can no longer be
contested before an arbitral tribunal or if it is declared provisionally enforceable. There is no
strict deadline for commencing recognition and enforcement proceedings, but a statute of
limitation of 10 years will apply.

20. WHICH COURT HAS JURISDICTION OVER AN APPLICATION FOR RECOGNITION AND
ENFORCEMENT OF AN ARBITRAL AWARD? IS THERE A SPECIFIC COURT OR CHAMBER
IN PLACE WITH SPECIFIC SETS OF RULES APPLICABLE TO INTERNATIONAL ARBITRAL
AWARDS?

The court of first instance has jurisdiction to hear applications for recognition and
enforcement of arbitral awards rendered in Belgium or abroad.

In the case of a foreign award, the territorially competent court of first instance is the court
of the seat of the court of appeal in whose district the party against whom enforcement
is sought has (i) his or her domicile or, in the absence thereof, habitual residence, or (i) if
appropriate, registered office or, in the absence thereof, its place of business or its branch.
In the absence of any of these in Belgium, the application must be brought before the court
of first instance of the seat of the court of appeal in whose district the applicant wishes to
enforce the arbitral award (BJC, article 1720, section 2).

In the case of a domestic award, the competent court is the court of first instance of the seat
of the court of appeal with jurisdiction at the place of the seat of the arbitration. If that place
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is not determined or is not situated in Belgium, the competent court of first instance is the
court of the seat of the court of appeal that would have had jurisdiction to hear the dispute
had it not been submitted to arbitration (BJC, article 1680, section 6).

There are no specific sets of procedural rules applicable to proceedings relating to
international arbitral awards, but these cases are usually entrusted to the same chamber
within the competent court of first instance.

21. WHAT ARE THE REQUIREMENTS FOR THE COURT TO HAVE JURISDICTION OVER AN
APPLICATION FOR RECOGNITION AND ENFORCEMENT AND FOR THE APPLICATION TO
BE ADMISSIBLE?

As for any other proceedings, the applicant has to demonstrate that it has locus standi (a
genuine interest to act). Apart from that, there are no specific requirements for the court
to have jurisdiction over an application for recognition and enforcement of arbitral awards,
whether foreign or domestic. For an application to be admissible, the applicant must elect
domicile in the jurisdiction of the competent court of first instance (indicating an address in
that jurisdiction, generally at the premises of the law firm of the applicant’s external counsel).

The applicant does not need to identify assets within the jurisdiction of the court to obtain
the recognition and enforcement of an arbitral award.

22. ARE THE RECOGNITION PROCEEDINGS IN YOUR JURISDICTION ADVERSARIAL OR
EX PARTE? WHAT ARE THE DIFFERENT STEPS OF THE PROCEEDINGS?

Recognition proceedings are ex parte in Belgium, meaning recognition is sought by way of a
unilateral request. The party against whom enforcement is sought has no right to be heard
at that stage of the procedure, but can lodge an appeal against the exequatur order.

An application for enforcement or recognition must contain the following information
pursuant to article 1026 of the BJC:

- the date;

+ the name, first name and domicile of the applicant and, where appropriate, his or her
national register or company number, and the name, first name, domicile and capacity
of his or her legal representatives;

- the subject matter and a brief summary of the grounds for the claim;
« the designation of the court that has to hear the case; and

+ the signature of the applicant’s lawyer, unless the law provides otherwise.

In general, the proceedings are conducted only in writing. The court will render its decision
based on the application and supporting evidence. However, it may summon the applicant,
and the person against whom the enforcement is sought, in chambers if the need arises.

The court seised by a unilateral request will render its order after a very short period. Usually,
this is within one month of the date of the application for recognition or enforcement (with
the possibility that it is already rendered within a number of days).

23. WHAT DOCUMENTATION IS REQUIRED TO OBTAIN RECOGNITION?
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Pursuant to article IV of the New York Convention, the applicant must provide the court with
the original or a duly certified copy of both the arbitral award and the arbitration agreement.

Pursuant to the BJC, the applicant must provide the court with the original or a duly certified
copy of the arbitral award (BJC, article 1720, section 4). Following the entry into force of the
latest amendments to the Belgian law on arbitration in January 2017, it is no longer required
to provide the court with the original or a copy of the arbitration agreement. This amendment
was introduced to make article 1720 of the BJC compatible with article 35 of the UNCITRAL
Model Law and article 1681 of the BJC, which no longer requires the arbitration agreement
to be in writing. Article 1721, section 2 of the BJC provides that the court of first instance
will stay its decision for as long as a written award signed by the arbitrators is not provided
in support of the application.

The application itself must be filed in triplicate and signed by an attorney entitled to plead
before the Belgian courts.

24. IF THE REQUIRED DOCUMENTATION IS DRAFTED IN A LANGUAGE OTHER THAN
THE OFFICIAL LANGUAGE OF YOUR JURISDICTION, IS IT NECESSARY TO SUBMIT A
TRANSLATION WITH AN APPLICATION TO OBTAIN RECOGNITION? IF YES, IN WHAT
FORM MUST THE TRANSLATION BE?

Pursuant to article IV of the New York Convention, if the required documentation is not
drafted in the language of the proceedings (either French or Dutch, depending on where the
recognition or enforcement proceedings have been initiated), it is necessary to submit a
certified translation of the full arbitral award and the arbitration agreement.

No translation requirement is provided in the BJC. In practice, it is recommended to submit
a translation (an informal translation should suffice) to allow the exequatur judge to have a
clear understanding of the case.

In principle, other documents submitted to the court should also be translated into the
language of the proceedings.

25. WHAT ARE THE OTHER PRACTICAL REQUIREMENTS RELATING TO RECOGNITION
AND ENFORCEMENT? ARE THERE ANY LIMITATIONS ON THE LANGUAGE AND LENGTH
OF THE SUBMISSIONS AND OF THE DOCUMENTATION FILED BY THE PARTIES?

An applicant must elect domicile in the district of the court of first instance with jurisdiction
over the application for recognition and enforcement of the arbitral award (BJC, article 1720,
section 1/1). In practice, foreign applicants usually elect domicile at their attorney’s office.

The typical costs involved in the enforcement of an arbitral award include a number of fixed
fees to obtain the exequatur order of the arbitral award, including the court fees (currently
€165 for the courts of first instance), a modest contribution to the budgetary fund for
judicial assistance (€24) and the costs for obtaining a certified copy of the exequatur order
(calculated on the basis of the number of pages of the exequatur order, which includes the
arbitral award inits entirety). At this stage, the main expenditure will be the costs for obtaining
a certified translation of the arbitral award.

If the arbitral award is recognised by the exequatur judge, a registration fee of 3 per cent of
the amount of the award (excluding interest) will be levied by the Belgian Tax Authority. In
principle, a registration fee is payable only by the award debtor.
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The party seeking enforcement will also have to instruct a bailiff to serve the exequatur order
on the award debtor. The bailiff works on the basis of fees fixed by law.

The aforementioned costs are recoverable from the award debtor as part of the payment
requested under the arbitral award once it is enforced in Belgium.

There are no limitations on the length of the submissions or documentation filed by the
parties. However, the application must be drafted in the language of the proceedings (either
French or Dutch, depending on where the recognition or enforcement proceedings have been
initiated).

If the award debtor does not lodge any recourse against the exequatur order, the arbitral
award can be enforced within a few months. However, if recourse is lodged, the time it takes
to enforce the arbitral award will depend on the nature of the objections of the award debtor.

26. DO COURTS RECOGNISE AND ENFORCE PARTIAL OR INTERIM AWARDS?

Belgian courts generally recognise and enforce partial and interim awards (whatever their
form) as long as they contain an order that is not or no longer subject to appeal before the
arbitrators.

27. WHAT ARE THE GROUNDS ON WHICH AN ARBITRAL AWARD MAY BE REFUSED
RECOGNITION? ARE THE GROUNDS APPLIED BY THE COURTS DIFFERENT FROM THE
ONES PROVIDED UNDER ARTICLE V OF THE NEW YORK CONVENTION?

Article 1721 of the BJC provides several grounds for refusing recognition and enforcement
that are inspired by article 36 of the UNCITRAL Model Law and, to a large extent, are similar
to those provided under article V of the New York Convention.

The grounds for refusal of exequatur set forth in article 1721, section 1 of the BJC are
similar to the grounds for annulment of Belgian arbitral awards; therefore, recognition and
enforcement of an arbitral award may be refused if the party against whom enforcement is
sought proves that:

- one of the parties to the arbitration agreement was under some incapacity, or the
arbitration agreement is invalid under the law to which the parties subjected it or, in
the absence of choice of law, under the law of the country where the award was made;

- the party against whom enforcement is sought was not given proper notice of the
appointment of an arbitrator or the arbitration proceedings, or for some other reason
it was unable to defend its rights, if the irregularity had an effect on the arbitral award;

- the arbitral award pertains to a dispute that does not fall within the terms of, or under
the scope of, the arbitration agreement. If only part of the award falls under the scope
or terms of the arbitration agreement, only that part may be recognised and enforced;

+ the arbitral award is not reasoned, despite reasoning being required by the rules of law
applicable to the arbitration proceedings;

- there was an irregularity in the composition of the arbitral tribunal or the arbitral
proceedings, either according to the parties’ agreement or to the law of the country
where the arbitration took place. Irregularities in the arbitral proceedings may only
lead to a refusal of recognition where it is established that they had an effect on the
award;
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- the arbitral award has not yet become binding on the parties (eg, because it is still
open for appeal) or has been set aside or suspended by a court of the country where
the award was made (or the laws of which were applicable to the proceedings); or

« the arbitral tribunal exceeded its powers.

Recognition and enforcement of an arbitral award may also be refused ex officio if:

+ the subject matter of the dispute cannot be settled by way of arbitration
(non-arbitrability);

+ the recognition or enforcement of the award would be contrary to public policy; or

+ the award was obtained by fraud.

28. WHEN ASSESSING THE GROUNDS FOR REFUSING RECOGNITION, MAY THE
RECOGNITION JUDGE CONDUCT A FULL REVIEW AND RECONSIDER FACTUAL OR LEGAL
FINDINGS FROM THE ARBITRAL TRIBUNAL IN THE AWARD? IS THE JUDGE BOUND BY
THE TRIBUNAL'S FINDINGS? IF NOT, WHAT DEGREE OF DEFERENCE WILL THE JUDGE
GIVE TO THE TRIBUNAL'S FINDINGS?

The court of first instance ruling on the application for recognition and enforcement has only
limited powers. The court cannot in principle rule on the merits of the case and may only
reject the application if the arbitral award violates the provisions of article 1721 of the BJC.

However, the judge could possibly review the merits of the case to assess whether the arbitral
tribunal had jurisdiction to rule over (one aspect of) the dispute or to assess whether the
award violates public policy, although the extent of the judge’s review in these situations is
debated under Belgian law.

29. IS IT POSSIBLE FOR A PARTY TO BE CONSIDERED TO HAVE WAIVED ITS RIGHT
TO INVOKE A PARTICULAR GROUND FOR REFUSING RECOGNITION OF AN ARBITRAL
AWARD?

In the context of the recognition and enforcement of an arbitral award, there is no provision
similar to article 1717, section 5 of the BJC, which prevents a party from relying in an
untimely manner on certain grounds in the context of a claim to set aside an arbitral award;
nevertheless, the general estoppel principle of srticle 1679 of the BJC should, in principle,

apply.

30. WHAT IS THE EFFECT OF A DECISION RECOGNISING AN ARBITRAL AWARD IN YOUR
JURISDICTION?

The order of the exequatur judge recognising an arbitral award rendered in Belgium is
immediately enforceable.

Under Belgian law, the party against whom enforcement is sought can challenge the decision
granting the exequatur to the award within one month of the date of service of the order
(unless the deadline expires before the expiry of the three-month deadline for initiating
set-aside proceedings — see supra, § 4) by way of third-party opposition proceedings before
the same court of first instance, this time in adversarial proceedings. The challenge does not
in itself stay the enforcement of the arbitral award.
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Aside from that, it has long been decided by the Belgian Court of Cassation that third parties
(those who did not participate and who were not called to participate in the arbitration)
may not challenge an order recognising and enforcing the arbitral award. The Belgian
Constitutional Court decided in a judgment dated 16 February 2017, however, that a third
party should have the right to directly challenge an arbitral award before the Belgian courts
(to avoid being opposed to the res judicata effect of that award). Nevertheless, despite the
recent update implemented by the Act of 28 March 2024, it remains the case that a third
party may not challenge the enforcement of an arbitral award.

31. WHAT CHALLENGES ARE AVAILABLE AGAINST A DECISION REFUSING
RECOGNITION IN YOUR JURISDICTION?

If recognition is refused, an applicant may only lodge an appeal against that decision before
the Belgian Court of Cassation on matters of law since the Arbitration Act of 2013 removed
the possibility to challenge the decision before a court of appeal.

32. WHAT ARE THE EFFECTS OF ANNULMENT PROCEEDINGS AT THE SEAT OF
THE ARBITRATION ON RECOGNITION OR ENFORCEMENT PROCEEDINGS IN YOUR
JURISDICTION?

With respect to foreign arbitral awards, article VI of the New York Convention provides
that, if annulment proceedings are initiated in the state where the award was rendered, the
exequatur judge may, if appropriate, adjourn the decision on the enforcement of the award.
Belgian courts essentially rely on the seriousness of the grounds invoked at the seat of the
arbitration for setting aside an arbitral award. If there is no reasonable risk of the award being
set aside, Belgian courts will not adjourn the proceedings.

There is no similar provision under Belgian law pertaining specifically to the adjournment of
recognition proceedings in the event of set-aside proceedings pending in the state where
the arbitration had its seat. Nevertheless, once the exequatur is granted, the person against
whom enforcement is sought and who challenges the recognition order may request before
the court of attachments a temporary stay of the enforcement of the exequatur order
based on article 1127 of the BJC. According to the relevant case law and legal literature,
the applicant must demonstrate either that there is a strong prima facie chance that the
exequatur order will be reversed or that a risk of irreparable harm exists.

33. IF THE COURTS ADJOURN THE RECOGNITION OR ENFORCEMENT PROCEEDINGS
PENDING ANNULMENT PROCEEDINGS, WILL THE DEFENDANT TO THE RECOGNITION OR
ENFORCEMENT PROCEEDINGS BE ORDERED TO POST SECURITY?

In accordance with article VI of the New York Convention, the exequatur judge may, at the
request of the applicant, order the person against whom enforcement is sought to post
suitable security. Article VI grants the exequatur judges a great margin of discretion in
deciding whether to order the posting of security and the amount that should be posted as
security.

As for the adjournment of the decision on the enforcement of an award, Belgian exequatur
judges will consider the likelihood of success of the setting-aside proceedings as well as the
potential ease or difficulty of enforcing the award.
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34. IS IT POSSIBLE TO OBTAIN THE RECOGNITION AND ENFORCEMENT OF AN AWARD
THAT HAS BEEN FULLY OR PARTLY SET ASIDE AT THE SEAT OF THE ARBITRATION? IF
AN ARBITRAL AWARD IS SET ASIDE AFTER THE DECISION RECOGNISING THE AWARD
HAS BEEN ISSUED, WHAT CHALLENGES ARE AVAILABLE?

Pursuant to article V(1)(e) of the New York Convention and article 1721, section 1, (a)(vi)
of the BJC, the setting aside of an arbitral award at the seat of the arbitration is a ground
for refusal of its recognition and enforcement. However, it has long been arguedby several
prominent authors that the enforcement court retains discretion under article V of the New
York Convention in this respect.

Since the Act of 28 March 2024 came into force, Belgian law now explicitly states that an
earlier enforcement order lapses if, or to the extent that, the award is subsequently set aside
(BJC, 1720, section 7).

It should still be open to discussion, in our view, whether a foreign set aside decision itself
meets the applicable conditions to be recognised in Belgium (it would not if it was rendered
in breach of due process, for instance).

SERVICE

35. WHAT IS THE PROCEDURE FOR SERVICE OF EXTRAJUDICIAL AND JUDICIAL
DOCUMENTS TO A DEFENDANT IN YOUR JURISDICTION?

Service of judicial and extrajudicial documents in Belgium is carried out by bailiffs. They are
the only officers entitled to perform that mission pursuant to the BJC. Service must occur
in the language of the region in which service will be carried out (Dutch, French or German).
The exequatur order, which must be served on the defendant, includes the arbitral award in
its entirety, which will already have been translated at this point.

Service under Belgian law means the delivery of an original or copy of a deed by a judicial
officer’'s writ or in any form prescribed by law. The BJC contains several methods of service:

- to the addressee’s person (BJC, article 33);

- to the addressee’s place of residence (BJC, article 35);

- by abandonment at the place of residence (BJC, article 38);
- to the public prosecutor (BJC, articles 38(2) and 40);

- abroad (BJC, article 40); and

- electronic service (BJC, article 32 quater/1).

As far as possible, the acting bailiff will take into account the above-mentioned order and will
first try to serve the writ personally on the addressee.

36. WHAT IS THE PROCEDURE FOR SERVICE OF EXTRAJUDICIAL AND JUDICIAL
DOCUMENTS TO A DEFENDANT OUTSIDE YOUR JURISDICTION? IS IT NECESSARY TO
SERVE THESE DOCUMENTS TOGETHER WITH A TRANSLATION IN THE LANGUAGE OF
THIS JURISDICTION? IS YOUR JURISDICTION A PARTY TO THE 1965 CONVENTION ON
THE SERVICE ABROAD OF JUDICIAL AND EXTRAJUDICIAL DOCUMENTS IN CIVIL OR
COMMERCIAL MATTERS (THE HAGUE SERVICE CONVENTION)? IS YOUR JURISDICTION
A PARTY TO OTHER TREATIES ON THE SAME SUBJECT MATTER? WHEN IS ADOCUMENT
CONSIDERED TO BE SERVED TO THE OPPOSITE PARTY?
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Different regimes are potentially applicable for the service of extrajudicial and judicial
documents abroad depending on the state addressed.

In principle, service on a defendant who is not domiciled or has no (chosen) place of
residence in Belgium is governed by the BJC, more specifically article 40, which provides that
service occurs by registered mail through normal postal services and that service is deemed
complete at the time of delivery of the documents to the postal services against receipt.
However, international agreements take precedence over the general rule of domestic law;
therefore, the procedures set forth at the European and international levels will supersede
article 40 of the BJC.

Service from and to member states of the European Union is regulated by Regulation (EU)
No. 2020/1784 of the European Parliament and of the Council of 25 November 2020 on the
service in the member states of judicial and extra- judicial documents in civil or commercial
matters (service of documents) (recast), which replaces Regulation (EC) No. 1393/2007
of 13 November 2007 on the service in the member states of judicial and extrajudicial
documents in civil or commercial matters. Regulation 2020/1784 provides a procedure for
the service of documents via designated ‘transmitting agencies’ and ‘receiving agencies’
between EU countries, including Denmark. A transmitting agency transmits documents to
a receiving agency, which ‘serve[s] the document or ha[s] it served, either in accordance
with the law of the member state addressed or by a particular method requested by the
transmitting agency, unless that method is incompatible with the law of that Member State’
(Regulation 2020/1784, article 11(1)). With the 2020 reform, it is now also possible, under
certain conditions, to serve judicial documents directly on a person who has aknown address
for service in another member state by any electronic means of service available under
the law of the forum member state for the domestic service of documents (Regulation
2020/1784, article 19).

With respect to translation, Regulation 2020/1784 provides that in:

all cases where the document to be served is not in the official language or one
of the official languages of the place of service, the receiving agency should
inform the addressee in writing . . . that the addressee can refuse to accept
the document to be served if it is neither in a language which the addressee
understands nor in the official language or one of the official languages of the
place of service.

This right of refusal also applies in respect of service by diplomatic agents or consular
officers, service by postal services, electronic service and direct service. Regulation
2020/1784 provides that it 'should be possible to remedy the service of the refused
document by serving a translation of the document on the addressee’ and that if a
translation is attached, it ‘should be certified or otherwise deemed suitable for proceedings
in accordance with the law of the Member State of origin’.

Service in states outside the European Union is regulated by the Hague Service Convention
for those states that have ratified the Convention. The Convention provides that the authority
or judicial officer competent under the law of the state in which the documents originate
(in Belgium, the bailiff is a competent judicial officer) shall forward a request to the central
authority of the state addressed (as designated by that state — in Belgium, the Federal Public
Service for the Judiciary).
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In this respect, the Belgian Supreme Court has admitted the ‘double date theory’, determining
that the service of judicial acts is deemed to be accomplished towards the served party from
the date this party actually receives the served act.

Towards the serving party, service under article 3 of the Convention is considered effective
when the judicial act is handed over to the postal service of the state of origin with notice
of registered sending, and therefore prior to the actual receipt of the act by the served party.
The Convention allows for service by way of alternative channels (eg, registered mail), on the
condition that the contracting states did not issue an objection in that regard. The Convention
provides that ‘the Central Authority may require the document to be written in, or translated
into, the official language or one of the official languages of the State addressed.

Judicial and extrajudicial documents can also be served through diplomatic channels,
especially when they are to be served on sovereign states.

IDENTIFICATION OF ASSETS

37. ARE THERE ANY DATABASES OR PUBLICLY AVAILABLE REGISTERS ALLOWING
THE IDENTIFICATION OF AN AWARD DEBTOR'’S ASSETS WITHIN YOUR JURISDICTION?
ARE THERE ANY DATABASES OR PUBLICLY AVAILABLE REGISTERS PROVIDING
INFORMATION ON AWARD DEBTORS' INTERESTS IN OTHER COMPANIES?

Article 22 of the Constitution protects the right of the debtor to privacy, including the privacy
of its estate; therefore, only restricted means exist to identify the assets of an award debtor
located in Belgium. Public registers are available forimmovable property (land and mortgage
registers) but not for other types of assets (movable and intangible properties).

Usually, award creditors use publicly available information, run private investigations or
perform third-party attachments (garnishments) with banks and financial institutions to
identify assets in Belgium.

There are no specific databases or publicly available registers providing information on
award debtors’ interests in other companies. However, this information can, in some cases,
be traced by consulting the annual accounts of companies that are published by the National
Bank of Belgium.

38. ARE THERE ANY PROCEEDINGS ALLOWING FOR THE DISCLOSURE OF INFORMATION
ABOUT AN AWARD DEBTOR WITHIN YOUR JURISDICTION?

Under Belgian law, it is possible to request investigatory measures from a court, which allow
the collection of evidence and potential disclosure of assets of a certain party located in
Belgium. Specifically, pursuant to article 877 of the BJC, a party may request an order from
the competent court forcing a debtor to disclose specific documents. Courts will only order
a party (or a third party) to file a document containing evidence of a relevant fact if there are
serious and certain indications that a party or a third party holds that document. Although
this option is only available in the course of court proceedings, investigatory measures can
also be requested by means of an ex parte application if the applicant demonstrates an
absolute necessity to waive adversarial proceedings (ie, extreme urgency, the need to benefit
from a surprise element or it being impossible to identify the adverse party).

Additionally, the Belgian legislature introduced a procedure in articles 1447/1 and 1447/2 of
the BJC for creditors in Belgium seeking to identify assets of their debtor located in Belgium
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(modelled after the procedure set forth in Regulation (EU) No. 655/2014 of 15 May 2014
establishing a European Account Preservation Order procedure to facilitate cross-border
debt recovery in civiland commercial matters). The operability of these provisions was linked
to an update of the central register system of the National Bank of Belgium, which was
installed on 30 June 2020 and is now operational. The procedure allows a judgment creditor
who has reasons to believe that the judgment debtor holds one or more accounts with a
bank in Belgium, but cannot identify the bank or banks to nevertheless initiate third-party
garnishment proceedings (without thereby identifying the third party or bank, which is
normally a requirement) and at the same time request the court to obtain the information
necessary to allow the bank and the debtor’s account to be identified from the information
authority (the National Chamber of Bailiffs).

The National Chamber of Bailiffs has access to a central register operating as a centralised
electronic database of information regarding accounts and financial contracts. In 2020,
this register was updated to an automated and permanently updated system that holds
real-time information. As soon as the court receives the requested information, it decides on
the related third-party garnishment. Although this procedure requires the judgment creditor
to provide the court with some indications that the judgment debtor holds accounts with
certain banks in Belgium, it facilitates asset discovery and, therefore, debt recovery in
purely domestic cases (the procedure after which it was modelled exists only in cases of
cross-border enforcement within the European Union pursuant to Regulation No. 655/2014).

Foreign creditors are already able to submit a request to obtain account information pursuant
to article 555/1, sections 1(25°) and 2 of the BJC (implementing Regulation 655/2014). The
National Bailiffs’ Association of Belgium was appointed as information authority on 2 July
2018, and the corresponding procedure entered into force on 1 January 2019.

ENFORCEMENT PROCEEDINGS

39. WHAT KINDS OF ASSETS CAN BE ATTACHED WITHIN YOUR JURISDICTION?

The two types of attachments that can be made are:

- attachments of immovable assets of the debtor (eg, real estate property); and

+ attachments of movable assets, which can also take the form of third-party
attachments, namely the attachment by the creditor of a claim owed by a third party
(eg. banks) to the debtor.

40. ARE INTERIM MEASURES AGAINST ASSETS AVAILABLE IN YOUR JURISDICTION? IS
IT POSSIBLE TO APPLY FOR INTERIM MEASURES UNDER AN ARBITRAL AWARD BEFORE
REQUESTING RECOGNITION? UNDER WHAT CONDITIONS?

Article 1413 et seq of the BJC authorises award creditors to apply for conservatory
attachments against assets of their debtor. Conservatory attachments operate like freezing
orders and are valid for a (renewable) three-year period from the date of their service on the
debtor by the bailiff.

Other types of interim measures that are possible include requesting an order for security,
a specific guarantee or the appointment of a court receiver who can keep and preserve
movable assets during the course of the proceedings.
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According to article 19, section 3 of the BJC, any court may always, on request of a party,
order an interim measure. If requested at the outset, such measures are, in principle, dealt
with in short debates at or shortly after the introductory hearing (BJC, article 735, section 2).

It is also possible to apply for a conservatory attachment (with the competent attachment
court) before requesting recognition. The conditions for a conservatory attachment to be
authorised are the following: (i) the creditor must have a claim that is prima facie certain, of
a fixed amount and due (BJC, article 1415, section 1), and (ii) there must be urgency (BJC,
article 1413).

Article 1414 of the BJC provides that every judgment, even if not enforceable, can serve as
an authorisation for a conservatory attachment. Non-recognised arbitral awards are equally
considered as judgments for this purpose, provided that a treaty exists between Belgium
and the state where the award was made. Finally, third-party attachments of claims debtors
have on third parties in Belgium can be made without prior authorisation.

41. WHAT IS THE PROCEDURE FOR OBTAINING INTERIM MEASURES AGAINST ASSETS
IN YOUR JURISDICTION?

The following conditions are required to apply for a conservatory attachment against assets
in Belgium:

- avalid title (ie, a claim that is certain and due, and of a fixed amount or susceptible to
a provisional estimate) (BJC, article 1415, section 1); and

- urgency (BJC, article 1413), to be determined on the basis of objective criteria.

However, article 1414 of the BJC provides that every judgment, even if not enforceable, can
serve as an authorisation to lay a conservatory attachment on assets of the debtor. For the
purpose of article 1414, non-recognised foreign arbitral awards are equally considered as
judgments, provided that a treaty exists between Belgium and the state where the award
was made.

Third-party attachments (eg, of bank accounts or other types of claims held by a debtor on
a third party in Belgium) can be made without prior authorisation.

42. WHAT IS THE PROCEDURE FOR IMPLEMENTING INTERIM MEASURES AGAINST
ASSETS IN YOUR JURISDICTION?

The procedure for implementing interim measures varies depending on the type of assets
involved.

For movable property, there are no specific rules addressing conservatory attachments,
except for the general rules governing interim measures against assets. Once the court of
attachments grants authorisation, the order must be served on the debtor, who has one
month to file an appeal from the date of service.

For immovable property, apart from the general rules relating to applications for interim
measures against assets, specific documentation must be filed with the court of
attachments together with the ex parte application. This includes an extract from the
land register pertaining to the immovable property targeted by the interim measure and a
certificate from the General Administration of the Patrimony Documentation indicating, if
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applicable, all existing registrations and all orders or attachments concerning the assets
(BJC, article 1430).

Once the court of attachments grants the authorisation, its order must be served on the
debtor, who has one month to file an appeal from the date of service. To be valid, the
conservatory attachment on immovable property must be registered with the competent
office of the General Administration of the Patrimony Documentation of the place where the
property is situated.

For intangible assets, pursuant to article 1445 of the BJC, third-party attachments may be
made on the basis of a ‘private title’, without prior authorisation of the court of attachments.
This represents an exception to the standard requirement of obtaining prior authorisation
from the court of attachments.

An order of the court of attachments or a writ of attachment (if no authorisation has been
requested) must be served by a bailiff on the third-party debtors listed in that document
(generally, banks, financial institutions and companies). The third-party debtors have 15 days
from the date of the service to issue a declaration of every debt they owe to the principal
debtor, as well as their cause, amount and modalities. If they fail to do so, third-party debtors
may be summoned before the court of attachments to be declared debtor of all or part of
the principal claim and costs.

As soon as the order or the writ has been served on the third-party debtors, they may no
longer relinquish any sums or securities that form the object of the attachment, again under
penalty of being declared debtor of the principal claim and costs themselves.

The third-party attachments must be notified to the debtor within eight days of service on
the third-party debtors by the bailiff. A challenge can be lodged within one month of the date
of that notification.

43. WHAT IS THE PROCEDURE FOR REQUESTING ATTACHMENT AGAINST ASSETS IN
YOUR JURISDICTION? WHO ARE THE STAKEHOLDERS IN THE PROCESS?

To lay an ‘executory’ attachment on assets (ie, an attachment that will enable the creditor
to be paid out of the value of the assets), the creditor must hold an enforceable title (eg,
the exequatur order enforcing the arbitral award). Once this title is granted, the creditor can
either convert a conservatory attachment measure into an executory attachment, or lay an
autonomous executory attachment.

According to articles 1491 and 1497 of the BJC, if a conservatory attachment was made
pending the grant of an enforceable title, no new attachment is required to convert the
conservatory attachment into an executory attachment. Service of the exequatur order on
the debtor will automatically convert the conservatory attachment into an executory one.
However, if an appeal has been lodged against the conservatory attachment, article 1491,
section 3 of the BJC provides that the conversion is delayed until a judgment is handed down
by the court of attachments recognising the legality of the attachment.

To avoid the risk of a delay in the conversion of the conservatory attachment into an
executory attachment, the creditor may choose to lay an autonomous executory attachment
based on the title that it obtained in the meantime. The autonomous attachment can be
made from the day after service of the title on the debtor.
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The stakeholders in the process are the bailiff and possibly the notary. The bailiff is the
one who will serve the (conservatory or executory) attachment on the debtor. He or she will
designate to the debtor which assets of the debtor will serve to discharge the debt. In the
case of a sale following an attachment, the notary has the task of selling attached immovable
property (BJC, article 1580 et seq).

44. WHAT IS THE PROCEDURE FOR IMPLEMENTING ATTACHMENT ORDERS AGAINST
ASSETS IN YOUR JURISDICTION?

The procedure for implementing executory attachments varies depending on the type of
assets involved.

The executory attachment of immovable property is preceded by service of a prior notice to
pay under the penalty of attachment. To save time, service of the prior notice can be made at
the same time as service of the enforceable title on the debtor. The prior notice is registered
with the competent office of the General Administration of the Patrimony Documentation of
the place where the property is situated. From that point, the immovable property cannot be
disposed of.

Service of the writ of executory attachment may only be performed 15 days after service of
the prior notice on the debtor (BJC, article 1566). Furthermore, the attachment writ will also
have to be registered with the competent office of the General Administration of Property
Documentation of the place where the property is located, for the portion of the attached
property located in that district, within 15 days (BJC, article 1569).

After the registration of the attachment, the creditor has one month to file an ex parte
application with the court of attachments to request the appointment of a notary to proceed
with the auction of the attached property (BJC, article 1580). A challenge may be brought by
the debtor no later than one month after service of that order.

According to the BJC, a public auction shall take place within six months of the order
appointing the notary (in principle, an appeal by the debtor against the appointment order
does not stay the auction process). Meanwhile, the notary gathers information (title deeds,
land plans, etc) and visits the attached immovable property to draw up the terms of sale.
The terms of sale have to be served on the interested parties at least one month prior to
the first auction session. Those terms can be challenged within eight days of their service
(on form and substance). Once any dispute on the terms of sale is settled by the court of
attachments, the public auction can take place. In principle, the property is allocated to the
highest bidder.

The executory attachment of movable property is preceded by service of a prior notice to pay
under the penalty of attachment. To save time, service of the prior notice can be made at the
same time as service of the enforceable title on the debtor. There must be at least one day
between service of the prior notice and service of the attachment.

The bailiff will draw up a report describing precisely and in detail the attached movable
property. This report is either given to or served on the debtor. The auction will take place one
month after this service. In principle, movable property is allocated to the highest bidder.

The executory attachment of intangible property is similar to a conservatory third-party
attachment. The executory third-party attachment writ served on third-party debtors must be
notified to the attached debtor within eight days (BJC, article 1539, last section). The debtor
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subsequently has 15 days to challenge the third-party attachment. Article 1543 of the BJC
provides that if the debtor has not challenged the attachment within 15 days, the third-party
debtors shall transfer the attached monies (their debts towards the principal debtor) up to the
amount of the principal claim of the creditor. The monies will be transferred to the hands of
the bailiff, at the earliest, two days after expiry of the 15-day deadline. If the debtor challenges
the attachment, any transfer of funds to the bailiff will be stayed until a decision is handed
down by the court of attachments.

45. ARE THERE SPECIFIC RULES APPLICABLE TO THE ATTACHMENTS AGAINST SUMS
IN BANK ACCOUNTS OR OTHER ASSETS DEPOSITED WITH BANKS?

In principle, Belgian courts only have jurisdiction to order enforcement measures that have
effect on the Belgian territory. This follows from the principle of territoriality. In other words,
a Belgian attachment judge may grant authorisation only for attachment measures against
assets that are situated in Belgium. The question, therefore, is whether the assets (here, bank
accounts opened in a branch or subsidiary of either a foreign bank located in Belgium or
abroad, or of a domestic bank located abroad) may be deemed to be located on the Belgian
territory.

The Belgian Supreme Court specified in its Hemisphere judgment of 26 September 2008
that, pursuant to the principle of territoriality, a Belgian judge cannot order an attachment on
assets situated on the territory of a foreign state, nor can a creditor instruct a bailiff to attach
assets of its debtor that are not situated in Belgium. In Hemisphere, the Court confirmed that
a (third-party) attachment can be levied on a foreign legal entity that has a branch in Belgium,
if the claims of the third party on the foreign legal entity relate to the activities of the branch.

46. MAY A CREDITOR OF AN AWARD RENDERED AGAINST A PRIVATE DEBTOR ATTACH
ASSETS HELD BY ANOTHER PERSON ON THE GROUNDS OF PIERCING THE CORPORATE
VEIL OR ALTER EGO? WHAT ARE THE CRITERIA, AND HOW MAY A PARTY DEMONSTRATE
THAT THEY ARE MET?

In principle, an attachment may only be made on assets that, at the time of the attachment,
are owned by the debtor of the claim against whom the attachment is made. If assets
belonging to third parties are attached, they can revindicate their ownership.

As an exception to this general principle, an attachment may be authorised on assets that
are not owned by the debtor if the facts of the case give rise to the application of the doctrine
of simulation, the general legal principle that abuse of law is prohibited or the general legal
principle of fraus omnia corrumpit (fraud annuls all).

Attempts to pierce the corporate veil to attach assets that are not owned by the debtor are
judged with restraint in Belgian case law. However, this does not omit the application of some
case law in which the corporate veil has been pierced and attachments have been allowed
on assets that, on paper, were not owned by the debtor.

Only when the independent existence of companies does not correspond to any reality
can third parties pierce their legal personality, which is then only fictional. A party may
demonstrate this by any relevant means.

RECOGNITION AND ENFORCEMENT AGAINST FOREIGN STATES
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47. ARE THERE ANY RULES IN YOUR JURISDICTION THAT SPECIFICALLY GOVERN
RECOGNITION AND ENFORCEMENT OF ARBITRAL AWARDS AGAINST FOREIGN STATES?

The Act of 17 July 1970 implementing the ICSID Convention in Belgium sets out a specific
regime applicable to the recognition and enforcement of ICSID arbitral awards. Article 3 of
the Act of 1970 provides that the Belgian Ministry for Foreign Affairs is entitled to validate
the authenticity of the awards for recognition and enforcement purposes. This is done
simply by presenting a certified copy of the foreign arbitral award (signed and certified by
the Secretary General of the ICSID Secretariat) to the competent ministry. The verified and
certifled documents are then transmitted by the Ministry of Justice to the Chief Clerk of the
Court of Appeal of Brussels to grant the exequatur to the arbitral awards.

The Belgian Ministry for Foreign Affairs may not review the substance of the ICSID award.
The only criterion that must be met is that the ICSID award must be authentic.

There are no other domestic rules that specifically govern recognition and enforcement or
arbitral awards against foreign states. If the award is not an ICSID award, the general rules

will apply.

48. WHAT IS THE PROCEDURE FOR SERVICE OF EXTRAJUDICIAL AND JUDICIAL
DOCUMENTS TO A FOREIGN STATE?

Unless provided otherwise by a treaty, judicial and extrajudicial documents intended for
service on sovereign states are usually served through diplomatic channels.

No specific provision of the BJC governs diplomatic service, which is based on an
international custom, recognised and admitted in Belgium. In practice, when judicial and
extrajudicial documents are intended for service on sovereign states, they are transmitted
by bailiffs to the foreign government through the Belgian Ministry for Foreign Affairs. The
Ministry acts as intermediary by sending the documents to the Belgian embassy located
in the foreign state. The embassy then forwards the documents to the competent local
authority. In general, a copy of the judicial and extrajudicial documents is also sent by the
Ministry for Foreign Affairs to the diplomatic mission of the foreign state in Belgium for
information purposes.

To determine the time of service, Belgium applies a double date system. Service is deemed to
be accomplished on the date the receiving party receives the document. However, service is
considered effective when the document is shipped and, therefore, prior to the actual receipt
of the document by the receiving party.

No specific provisions of the BJC govern the need for translation of extrajudicial or judicial
documents for service to a foreign state, but translations will normally be provided.

49. MAY A FOREIGN STATE INVOKE SOVEREIGN IMMUNITY (IMMUNITY FROM
JURISDICTION) TO OBJECT TO THE RECOGNITION OR ENFORCEMENT OF ARBITRAL
AWARDS?

State immunity from jurisdiction in Belgium is governed by customary international law
as interpreted and applied by the Belgian courts. In principle, there are two international
instruments pertaining to state immunity: the European Convention on State Immunity
(ECSI) and the UN Convention on Jurisdictional Immunities of States and Their Property of
2004 (UNCSI). Belgium has signed the UNCSI, but the treaty has not yet entered into force;
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nevertheless, its provisions already have a large impact on the regime of sovereign immunity
law and reflect the current state of customary international law.

Pursuant to article 17 of the UNCSI (which is in line with article 12 of the ECSI), if a state
enters into an agreement in writing with a foreign natural or juridical person to submit
to arbitration disputes relating to a commercial transaction, then unless the arbitration
agreement provides otherwise, that state cannot invoke immunity from jurisdiction before a
court of another state that is otherwise competent in proceedings that relate to:

« the validity, interpretation or application of the arbitration agreement;
« the arbitration procedure; or

+ the confirmation or the setting aside of the award.

50. MAY AWARD CREDITORS APPLY INTERIM MEASURES AGAINST ASSETS OWNED BY
A SOVEREIGN STATE?

Following an amendment of the BJC by the Law of 23 August 2015, any measures of
enforcement, including conservatory attachments, against assets owned by a foreign state
will only be successful if an exception stipulated in article 1412 quinquies, section 2 of the
BJC applies (ie, when the assets are not covered by sovereign immunity).

51. ARE ASSETS BELONGING TO A FOREIGN STATE IMMUNE FROM ENFORCEMENT IN
YOUR JURISDICTION?

Subject to the application of mandatory supranational and international provisions, the
assets of a foreign state located in Belgium, including bank accounts held or managed by
that foreign state, particularly in the exercise of functions of diplomatic representation of the
foreign state or its consular posts, its special missions, its representations to international
organisations or delegations to bodies of international organisations or to international
conferences, are immune from enforcement (BJC, article 1412 quinquies, section 1).

Pursuant to article 1412 quinquies, section 2 of the BJC, however, there are three specific
exceptions to immunity from enforcement against assets belonging to a foreign state:

- the foreign state has ‘explicitly’ consented to enforcement against the assets. The
Belgian Constitutional Court determined in 2017 that the requirement that the
consent also be 'specific’ (as the law still reads) only applies with regard to diplomatic
assets;

- the foreign state has specifically allocated these assets to the enforcement of the
claim that forms the basis of the application for enforcement; and

+ the assets are specifically used for or allocated to an economic or commercial activity
and are located in Belgium.

The party seeking to enforce against the assets of a foreign state must obtain
prior authorisation from an attachment judge, who will determine whether one of the
above-mentioned exceptions applies. This is so even if, under the general rules, prior
authorisation would not be required (ie, for a conservatory third-party attachment).
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State immunities are otherwise governed by customary international law as interpreted
and applied by Belgian courts. Belgium has signed the UN Convention on Jurisdictional
Immunities of States and Their Property, but that treaty has not yet entered into force.

52. IS IT POSSIBLE FOR A FOREIGN STATE TO WAIVE IMMUNITY FROM ENFORCEMENT
IN YOUR JURISDICTION? WHAT ARE THE REQUIREMENTS OF WAIVER?

It is possible for a foreign state to waive its state immunity from enforcement. The waiver
must be explicit.

Assets used or intended to be used for diplomatic purposes, including bank accounts, are
covered by a special immunity from enforcement by virtue of customary international law
and the 1961 Vienna Convention on Diplomatic Relations. Waiver of diplomatic immunity
from enforcement must be explicit and specific.

There is little authority on the persons or organs of state that are entitled to waive immunity
from enforcement. According to legal literature, the issue is governed by the law of the foreign
state concerned.

53. IS IT POSSIBLE FOR A CREDITOR OF AN AWARD RENDERED AGAINST A FOREIGN
STATE TO ATTACH THE ASSETS HELD BY AN ALTER EGO OF THE FOREIGN STATE
WITHIN YOUR JURISDICTION?

Whether the creditor of an award against a state can enforce it on assets of an alter ego will
be reviewed on a case-by-case basis depending on the facts (including actual ownership,
whether there is simulation, abuse of rights, etc).

The Belgian Supreme Court has confirmed that the attachment judge is competent to decide
on questions of simulation.

In principle, only when the independent existence of companies does not correspond to the
actual facts can legal personality — which is then only fictional — be pierced. A party may
demonstrate this by any relevant means.

A practical example is a recent judgment of the Brussels Court of Appeal deciding that assets
held by the national bank of a state could be successfully attached by the state’s award
creditors because the assets would belong to the state on the basis of simulation. However,
Supreme Court proceedings are currently still pending against this judgment.

54. MAY PROPERTY BELONGING TO PERSONS SUBJECT TO NATIONAL OR
INTERNATIONAL SANCTIONS BE ATTACHED? UNDER WHAT CONDITIONS? IS THERE A
SPECIFIC PROCEDURE?

In a ruling dated 11 November 2021, the European Court of Justice decided that a private
creditor looking to obtain an interim measure in France on frozen funds must first refer to the
national competent authorities. The scope and interpretation of this judgment is, however,
open to discussion.
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