LOYENS X LOEFF

NEWS

Dutch Decree: Qualification Brazilian ‘Interest on Net Equity’

On 27 August 2020, a decree of the Dutch State Secretary of Finance (the Decree) was published on the
qualification of Brazilian ‘Interest on Net Equity’ (Juros sobre o capital proprio, JCP) under the tax treaty
concluded between Brazil and the Netherlands (the Treaty). Pursuant to the Decree, JCP derived by a Dutch
taxpayer qualifies as interest under the Treaty, resulting in a tax sparing credit of 20% as opposed to a tax sparing
credit up to 25% in case of a qualification as dividend.
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Background

For Dutch corporate income tax purposes JCP is considered a benefit derived from shares. Before 1 January 2016 the
Dutch participation exemption could be applied to JCP derived by a Dutch taxpayer.

However, during the parliamentary proceedings on the implementation of the anti-hybrid rules included in the EU Parent-
Subsidiary Directive, it was confirmed by the Dutch State Secretary of Finance that JCP would no longer be exempt under
the Dutch participation exemption.

Consequently, JCP derived by a Dutch taxpayer is included in the Dutch taxable base and subject to Dutch corporate
income tax at a current general rate of 25%. However, a Dutch taxpayer is eligible for a tax sparing credit pursuant to the
Treaty, which credit can be offset against the Dutch corporate income tax due on the JCP income.



Treaty qualification of JCP

In view of the hybrid character of the Brazilian JCP payments, the question was raised whether JCP income derived by
a Dutch taxpayer should be qualified under the Treaty as interest (eligible for a tax sparing credit of 20%) or as dividend

(eligible for a tax sparing credit up to 25%).

In the past the Dutch tax authorities confirmed the qualification of JCP under the Treaty as dividend. Recently, however, the
Treaty qualification of JCP led to discussions with the Dutch tax authorities.

To take away uncertainty, the Decree was issued in which it is clarified that the decisive interpretation is dependent on
the qualification of the source country, i.e. Brazil. Considering the understanding that Brazil qualifies JCP as interest for
Brazilian tax purposes, JCP should according to the Dutch State Secretary of Finance also be qualified as interest for

Treaty purposes. Hence, JCP derived by a Dutch taxpayer is eligible for a tax sparing credit of 20%.

It is recommended for Dutch taxpayers to review the Dutch tax positions taken with respect to JCP income derived from
Brazil.

Please contact a member of our Region Team Latin America or your trusted Loyens & Loeff adviser to assist.

Disclaimer

Although this publication has been compiled with great care, Loyens & Loeff N.V. and all other entities, partnerships,
persons and practices trading under the name ‘Loyens & Loeff’, cannot accept any liability for the consequences of making
use of this issue without their cooperation. The information provided is intended as general information and cannot be
regarded as advice.
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