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I. Introduction

On June 28, 2025, the G7 issued a joint statement that marked a shift in the global 
tax landscape. The agreement, reached just days earlier between the U.S. Treasury 
and its G7 counterparts, confirmed that U.S.-parented multinational enterprises 
will be fully excluded from the Organisation for Economic Co-operation and 
Development’s (OECD’s) Pillar 2 Income Inclusion Rule (IIR) and Undertaxed 
Profits Rule (UTPR). Instead, the G7 endorsed a “SbS system” (SbS) under 
which the U.S. international tax regime, particularly the global intangible low-
taxed income (GILTI) rules (now net CFC tested income (NCTI)), will operate 
in parallel with Pillar 2. While the OECD Inclusive Framework (IF) had previ-
ously granted temporary relief to U.S. multinational enterprises (MNEs), the new 
G7 agreement signals a more permanent accommodation. In response, the U.S. 
Senate has withdrawn the proposed Section 899, a retaliatory measure targeting 
jurisdictions that applied Pillar 2 rules to U.S. groups. For European Union (EU) 
and Swiss taxpayers, the potential implications are complex.

The agreement raises fundamental questions about legal consistency and the 
future of coordinated implementation. It also introduces new uncertainties, par-
ticularly for jurisdictions that have already enacted Pillar 2 legislation, such as 
Switzerland and EU Member States. This article explores the potential legal, policy, 
and practical consequences of the G7 agreement for EU and Swiss MNEs. It also 
examines the remaining uncertainties as the global tax order enters a new phase.

II. Background

Pillar 2 is a project by the OECD and G-20 (IF) introducing top-up tax rules to 
ensure a minimum effective taxation of 15% in each jurisdiction where MNEs 
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with a global turnover of at least EUR750 million op-
erate. Pillar 2 consists of interwoven measures, including 
an IIR, a UTPR and an optional qualified domestic min-
imum top-up tax (QDMTT). Pillar 2 is considered one 
of the most ambitious international tax policy initiatives 
to date, and as global implementation has advanced, 
tensions have emerged between the U.S. and other IF 
members. These tensions partially stemmed from U.S. 
dissatisfaction with Pillar 2, with House Republicans 
flagging concerns over Pillar 2’s extraterritorial aspects 
for over two years. The tension came to a head in May 
2025, when the House fiscal 2026 budget reconciliation 
bill proposed a new Section 899. Section 899 would have 
introduced retaliatory measures such as increased with-
holding taxes against entities from jurisdictions deemed 
to impose unfair foreign taxes (the UTPR and digital 
services taxes).1 While this provision remained in the 
Senate version released on June 17, Treasury Secretary 
Scott Bessent announced on June 26 that an agreement 
was reached with the G7 to remove Section 899 in ex-
change for limiting the application of Pillar 2 measures 
to U.S. MNEs, by granting a full exclusion from the IIR 
and UTPR to U.S.-parented MNEs.2

Despite its initial momentum, Section 899 was put on 
hold in favor of the SbS system. According to the G7 
statement, the SbS system would comprise the following 
elements. Foremost, U.S.-parented MNE groups would 
be fully exempt from the application of both the IIR and 
the UTPR, with respect to profits earned domestically 
and abroad. Additionally, the SbS system would be de-
veloped in parallel with efforts to simplify the adminis-
trative and compliance burdens associated with Pillar 2. 
Similarly, the agreement also included a commitment to 
reassess the treatment of substance-based, non-refund-
able tax credits under Pillar 2.

In late August 2025, a discussion paper from the 
OECD proposing options on the SbS system was 
leaked.3 The discussion paper, dated August 13, 2025, 
proposes that the IIR and UTPR would not apply to the 
low-taxed profits of in-scope MNE groups headquar-
tered in a jurisdiction with an “eligible SbS regime.” 
Additionally, the discussion paper states that such a re-
gime should not interfere with local QDMTTs. In this 
regard, the discussion paper proposed an initial sugges-
tion on the criteria to be applied to determine whether 
a jurisdiction has an eligible SbS regime. The proposal 
included the following criteria for a jurisdiction to sat-
isfy. First, it must impose tax on the income of con-
stituent entities at a rate above the agreed minimum, 
regardless of whether that income is earned domesti-
cally or abroad. Second, if the ultimate parent entity 

(UPE) of an in-scope MNE Group is located in such 
jurisdiction, the UPE must be taxed at the agreed rate 
on its share of income from controlled foreign corpora-
tions (CFCs), including income that has not been dis-
tributed. Third, such jurisdiction must offer a foreign 
tax credit or a similar form of relief for any QDMTT 
paid, subject to the same limitations that apply to other 
foreign tax credits under domestic law. The discussion 
paper was shared with delegates of Working Party No. 
11, with a deadline to provide written comments by 
September 5, 2025. To date, no further information on 
the discussion paper or the outcome of the discussions 
has been shared publicly.

III. Implications for Multinational 
Enterprises with EU Nexus

Intensified negotiations within the EU resulted in the 
EU Minimum Taxation Directive (2022/2523) of 
December 14, 2022 (the Directive), which provided for 
the introduction of Pillar 2 in the EU. Direct taxation is 
essentially the last tax policy area within the EU where 
the approval of new legislation still requires unanimous 
voting. Navigating this political landscape made the 
adoption of the Directive challenging. Nevertheless, all 
EU Member States required to transpose the Directive 
into their domestic laws have done so as of today.

A. Competitive Distortions

At the end of 2022, there was widespread European 
anticipation that Pillar 2 would be adopted globally. 
However, that expectation has somewhat dissipated by 
now. The SbS system is supposed to remove the U.S. in-
ternational tax system from Pillar 2, with U.S.-parented 
MNEs effectively only facing QDMTTs in jurisdictions 
that have implemented the Pillar 2 rules. Meanwhile, 
other jurisdictions are seeking similar agreements, as can 
be derived from their responses to the G7 Agreement.4 
This raises the question of why EU-headquartered 
companies should remain committed to a system that 
imposes significant global compliance costs and poten-
tially higher effective tax rates (ETRs) than their compet-
itors based outside the EU, particularly those benefiting 
from a global exemption under frameworks such as the 
SbS system. Although OECD delegates remain opti-
mistic that an agreement on the implementation of the 
G7 Agreement can be reached soon,5 thereby indicating 
a future for Pillar 2, the fact that German voices pub-
licly called for suspending the implementation of Pillar 
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2 may be the first sign of cracks emerging within the 
EU’s commitment to the initiative.6 While German busi-
ness leaders urged German Chancellor Friedrich Merz to 
withdraw from Pillar 2, the German Ministry of Finance 
responded by affirming its commitment to Pillar 2, albeit 
calling for some simplification.7

B. Compliance Considerations

Pillar 2 by no means simplifies global compliance. 
Rather, it effectively creates a third set of books, aside 
from tax and accounting. U.S.-parented MNEs with 
operations within the EU must still contend with this 
complexity, as the SbS system is not expected to ex-
empt them from the QDMTT imposed by EU Member 
States. However, the application of QDMTT safe har-
bors provides for some relief. Importantly, even if U.S.-
parented MNEs are ultimately excluded from the IIR 
and UTPR under the SbS classification, their compli-
ance obligations under Pillar 2 are unlikely to disappear 
entirely. Jurisdictions may still require U.S. MNEs to 
file a GloBE Information Return (GIR) to demonstrate 
eligibility for the SbS exclusion. This could involve pro-
viding detailed information on the group’s structure, the 
jurisdiction of the UPE, and ETRs, even if no top-up 
tax is ultimately due.

EU-parented MNEs with operations in the United 
States face significantly greater compliance obligations 
under the full implementation of Pillar 2. According 
to a 2022 study examining the compliance costs asso-
ciated with Pillar 2 in Germany, authors predicted that 
German MNEs would pay around EUR319 million 
(about EUR703,000 per firm on average) for imple-
mentation and EUR100 million (about EUR214,000 
per firm) annually for ongoing compliance, with higher 
costs for larger firms.8 These are burdens that German 
groups had not previously encountered. Given the in-
herent complexity of both the U.S. international tax 
system and the Pillar 2 system, it is difficult to determine 
whether EU-headquartered MNEs face a clear compli-
ance cost disadvantage compared to their U.S.-parented 
counterparts.

Furthermore, clarity will be needed on eligibility for 
the SbS system and the associated reporting obligations 
for EU parent companies that hold subsidiaries in low-tax 
jurisdictions through intermediary U.S. holding compa-
nies (same considerations apply for reporting obligations 
for Swiss parent companies, see section IV.B below). At 
present, it is unclear whether the IIR will apply to low-
taxed foreign subsidiaries held through an intermediary 

entity located in a jurisdiction operating an eligible SbS 
regime. If the eligibility of an SbS regime is assessed solely 
based on its application at the level of the UPE, then 
MNE Groups headquartered outside such jurisdictions 
would remain subject to the IIR on all of their profits, 
including those earned by constituent entities located in 
jurisdictions with an eligible SbS regime. In any case, a 
careful balance must be struck to avoid creating addi-
tional disparities by allowing U.S. MNEs to bypass all 
administrative obligations under the exemption.

C. Outlook

To date, the EU has not issued a formal public re-
sponse to the SbS exclusion, which might partly reflect 
the discontent among certain EU Member States, who 
expressed concerns over the G7 Agreement being negoti-
ated without their involvement.9 Setting aside the previ-
ously discussed considerations on competitive distortions 
and compliance burdens, the OECD’s idea would be to 
accommodate the objectives of the SbS solution through 
one or more safe harbors. Within the EU, Article 32 of 
the Directive includes a provision allowing for the imple-
mentation of safe harbors. However, interpreting Article 
32 of the Directive as a gateway for jurisdiction-wide 
carve-outs risks undermining the legal integrity of the 
EU framework. Originally designed to facilitate admin-
istrative simplification through safe harbors, Article 32 
was never intended to justify broad exemptions based on 
political agreements. Warnings have been issued in liter-
ature that such reinterpretation could transform the pro-
vision into a “constitutional Trojan horse,” eroding both 
the Directive’s coherence and the EU’s commitment to a 
level playing field.10

An alternative approach would involve amending the 
Directive itself, thereby abandoning the dynamic in-
terpretation of OECD Guidance and formally embed-
ding the SbS exclusion as a component of the EU legal 
framework. However, given the considerable political 
challenges that accompanied the Directive’s initial adop-
tion, and considering explicit statements from certain 
EU Member States suggesting that the Directive does 
not serve their national interests,11 this legislative route 
appears suboptimal from an EU perspective. It risks 
reopening complex negotiations and further fragmenting 
consensus at a time when cohesion is critical to main-
taining the credibility of the EU’s commitment to Pillar 
2. Against that background, it is unsurprising that EU 
legislators would favor a safe harbor mechanism over a 
formal amendment of the Directive.
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IV. Implications for Multinational 
Enterprises with Swiss Nexus

Following the approved public vote on June 18, 2023, 
the required Swiss constitutional basis was created for 
implementing Pillar 2. The Swiss Federal Council, in 
exercising its authority, introduced the regulations on the 
Swiss QDMTT by means of a temporary ordinance on 
January 1, 2024 (Swiss Ordinance).12 On November 20, 
2024, the Swiss Ordinance was amended to include the 
Swiss IIR as of January 1, 2025. In an explanatory note, 
the Swiss Federal Council explained that it refrained 
from implementing the UTPR for the time being, citing 
heated debates on the compatibility of the UTPR with 
international law as well as rising political opposition to 
the UTPR, particularly in the United States.13

A. Competitive Distortions

Approximately 500 Swiss companies operate in the 
United States, while more than 1,200 American com-
panies are active in Switzerland.14 Under the current 
form of the SbS system, U.S.-parented groups are ex-
empt from both the IIR and the UTPR with respect to 
their domestic and foreign profits.15 As a result, Swiss 
entities belonging to U.S.-parented groups are placed in 
a more favorable position regarding the IIR. This may 
incentivize global restructuring among non-U.S.-par-
ented groups to relocate their headquarters to the United 
States. However, the SbS system is currently not expected 
to interfere with local QDMTTs.16 In other words, Swiss 
entities of U.S.-parented groups located in cantons with 
an ETR below 15% would generally remain subject to 
the Swiss QDMTT. In turn, this may encourage U.S.-
parented groups to migrate their Swiss subsidiaries to 
low-tax jurisdictions that do not operate a QDMTT 
regime. Nevertheless, such migration would typically 
trigger exit taxation in Switzerland,17 and depending on 
the timing of the migration, the Swiss entity may remain 
subject to the Swiss QDMTT until the beginning of the 
next fiscal year.18 Additionally, it is anticipated that the 
IF will consider introducing integrity rules to address 
QDMTT arbitrage.19

The current version of the Swiss Ordinance excludes 
the application of Article 4.3.2 (c) of the GloBE Model 
Rules (MR) under the Swiss QDMTT.20 The rule in 
Article 4.3.2 (c) MR stipulates that when a constituent 
entity is taxed under a CFC Tax Regime by its direct or 
indirect owners, the portion of covered taxes recorded 
in the owner’s financial accounts on their share of the 

CFC’s income is reallocated to the CFC itself. By ex-
cluding the application of Article 4.3.2 (c) MR, the taxes 
paid by the constituent entity-owner subject to a CFC 
Tax Regime on the Swiss entity’s income are not real-
located to the Swiss entity. Consequently, this can re-
sult in a lower ETR for the Swiss entity under the Swiss 
QDMTT, potentially triggering top-up tax. However, 
even if the U.S. parent is exempt from applying the IIR 
and other jurisdictions cannot apply the UTPR due to 
the SbS system, the Swiss entity itself remains subject 
to the Swiss QDMTT if its ETR falls below the min-
imum rate. The QDMTT is calculated based on the ju-
risdictional ETR and operates as a standalone top-up tax 
mechanism. In other words, while the SbS system pro-
posed by the U.S. exempts U.S.-parented groups from 
the IIR and UTPR, it should not override the applica-
tion of the Swiss QDMTT. In effect, if the SbS system is 
implemented as proposed, the lack of reallocation would 
not be remedied for U.S.-parent groups, since the Swiss 
QDMTT would still apply. Therefore, the SbS system 
would not provide a particular advantage regarding the 
exclusion of Article 4.3.2 (c) MR vis-à-vis parent com-
panies located in other CFC regimes. Additionally, the 
explicit exclusion of Article 4.3.2 (c) MR in the current 
Swiss Ordinance is expected to be removed in the revised 
Swiss Ordinance (see below for details on the revised 
Swiss Ordinance).

B. Compliance Considerations

The operation of the SbS system also raises compliance 
questions for Swiss entities of U.S.-parented groups. On 
behalf of all 26 cantons, the Swiss Tax Conference has 
introduced OmTax, a centralized information system 
for the Swiss domestic QDMTT and IIR. OmTax serves 
as a platform for identifying the tax liability of taxable 
constituent entities and for declaring the Swiss do-
mestic QDMTT and IIR. In other words, it facilitates 
the preparation and submission of the Swiss domestic 
QDMTT and IIR tax returns and has been available 
since January 1, 2025. Invoicing, collection, and settle-
ment of the Swiss domestic QDMTT and IIR are not 
handled through OmTax but remain the responsibility 
of the cantons via their existing systems. U.S.-parented 
MNEs with subsidiaries in Switzerland are expected to 
remain subject to the Swiss QDMTT and will presum-
ably file “regular” Swiss QDMTT returns via OmTax. 
In general, if a Swiss filing entity is not subject to the 
IIR, it must still submit a nil return through OmTax. 
Accordingly, the current structure of OmTax does not 
appear to create a significant disparity in administrative 



NOVEMBER–DECEMBER 2025

47

burden. However, it remains unclear whether compli-
ance simplifications will be granted to U.S.-parented 
Swiss entities or whether specific reporting requirements 
will be imposed.

Regarding the GIR, consideration will need to be 
given to the reporting requirements expected from U.S.-
parented MNEs (i.e., relevant group structure and iden-
tification of the UPE). The first international exchange 
of Swiss GIRs for the 2024 tax period is scheduled to 
take place by December 31, 2026. Group parent com-
panies based in Switzerland must submit a GIR to the 
Swiss Federal Tax Administration by June 30, 2026. By 
that time, the applicable reporting requirements must 
be clearly defined. This need for clarification extends be-
yond Switzerland and will also be anticipated across EU 
Member States (see above section III.B).

C. Outlook

To date, the Swiss government has not issued a formal 
public response to the SbS system. Switzerland is ex-
pected to take a cautious, “wait-and-see” approach be-
fore making any amendments to the Swiss Ordinance. 
When Switzerland voted in favor of the constitutional 
amendment to implement Pillar 2 via ordinance in June 
2023, the expectation was that Pillar 2 would operate as 
an international system.21 However, with the introduc-
tion of the SbS regime and the continued non-partici-
pation of major jurisdictions such as China and India, 
questions may emerge on whether Pillar 2 can still be 
regarded as a truly international framework, as origi-
nally envisioned.

It is important to note that the Swiss Ordinance is an 
independent ordinance based on the Swiss federal con-
stitution.22 As such, it must generally adhere to funda-
mental constitutional principles, including the principle 
of legality and the prohibition of retroactivity. References 
to non-governmental rules within an independent ordi-
nance can be static, meaning linked to a specific set of 
rules at a fixed point in time; or dynamic, allowing the 
underlying materials to evolve without altering the or-
dinance itself. The Swiss Ordinance adopts a static ref-
erence to the MR, as the Swiss government recognised 
that a dynamic reference would raise constitutional 
concerns.23 Consequently, any revision to the MR 
would necessitate a corresponding revision of the Swiss 
Ordinance.24 Additionally, the Swiss Ordinance permits 
the use of the Commentary25 as an interpretative aid for 
the MR, constituting an indirect dynamic reference. 
However, this raises constitutional questions when new 
guidance is released, particularly regarding whether such 

interpretation alters the substance of the MR. If it does, 
the Swiss Ordinance may require revision, which in turn 
may prompt questions on its compliance with constitu-
tional principles. Therefore, the introduction of a SbS 
system, and Switzerland’s response to it, may also give 
rise to constitutional considerations.

Nevertheless, the Swiss Ordinance is currently slated 
for revision, following the publication of a public dis-
cussion draft by the Swiss Federal Council on April 30, 
2025.26 Among the proposed changes was an update to 
the footnote referencing the Commentary,27 aligning it 
with the 2024 version that incorporates the December 
2023 Administrative Guidance.28 However, the draft did 
not reflect the most recent version of the Consolidated 
Commentary,29 which was published on May 9, 2025, 
after the consultation period had already commenced. 
The public consultation on the draft ordinance closed 
on August 20, 2025. On November 26, 2025, the Swiss 
Federal Council released the results of this consultation. 
In particular, the draft’s proposed footnote reference to 
the 2024 version of the Commentary was replaced with 
a general note that the “Commentaries can be accessed 
free of charge” and a link to the OECD’s webpage con-
taining the published Commentaries. However, and as 
expected, the Swiss Federal Council has not issued any 
formal guidance or amendments to the Swiss Ordinance 
reflecting the implications of the SbS system. The revised 
Swiss Ordinance is expected to enter into force on 1 
January 2026.

V. Legal Uncertainties

The SbS system raises important questions regarding the 
enforcement and broader practical application of the 
current Pillar 2 rules. This paragraph assesses the po-
tential impact on the integrity rule in Article 3.2.7 MR 
(see section V.A), as well as on the treatment of partially 
owned parent entity (POPE) structures (see section V.B). 
Additionally, this article will consider the legal uncer-
tainties surrounding the continued application of Pillar 
2, with a focus on the ongoing legal challenge before the 
European Court of Justice (ECJ) (see section V.C).

A. Article 3.2.7

Article 3.2.7 MR aims to prevent MNE groups from ar-
tificially inflating the ETR of a low-tax entity by grant-
ing it an “Intragroup Financing Arrangement” (IFA) 
without a corresponding pickup in the high-tax coun-
terparty’s taxable income.30 Without Article 3.2.7 MR, 
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the MNE group could reduce its total top-up tax by 
shifting GloBE Income to the high-tax entity, without 
triggering regular corporate income tax consequences in 
the recipient jurisdiction. However, when Article 3.2.7 
MR applies, expenses related to the IFA are excluded 
from the borrower’s GloBE Income or Loss, while the 
corresponding income remains included in the lender’s 
GloBE Income or Loss.

Moreover, Article 3.2.7 MR specifically applies to 
arrangements involving an IFA, which it defines as “any 
arrangement entered into between two or more members 
of an MNE Group, whereby a high tax counterparty di-
rectly or indirectly provides credit or otherwise makes an 
investment in a low tax entity.”31 Accordingly, the rule 
targets arrangements from high-tax counterparties to 
low-tax entities, as transactions that shift GloBE Income 
between low-tax jurisdictions do not similarly reduce the 
group’s top-up tax.

Under the SbS system, a U.S.-parented group could 
shift GloBE Income from a low-tax jurisdiction with 
a QDMTT to another low-tax jurisdiction without a 
QDMTT, without triggering Article 3.2.7 MR. In turn, 
this dynamic may further incentivize movement away 
from low-tax QDMTT jurisdictions. Working Party 
No. 11 has raised general concerns about arbitrage in 
its ongoing workstreams. However, considering the SbS 
system, it has been acknowledged by the Working Party 
that a broader solution is likely necessary.32

This reconsideration also presents an opportunity to 
clarify other aspects of Article 3.2.7 MR. One such issue 
is the interpretation of a “commensurate increase in tax-
able income” when tax loss carry-forwards are used to 
offset taxable income. Under Article 3.2.7 MR, increased 
expenses allocated to the low-tax entity should generally 
be neutralized only if there is no corresponding com-
mensurate increase in the high-tax counterparty’s taxable 
income. The Consolidated Commentary and accompa-
nying Examples33 illustrate scenarios where the increase 
in the high-tax entity’s taxable income is not considered 
commensurate due to excess interest expense carry-for-
wards. This raises the question of whether all tax loss 
carry-forwards, including general tax losses permitted 
under domestic law to offset taxable income, are consid-
ered “harmful.” As currently drafted, the Pillar 2 rules do 
not address this point. It is argued that the integrity rule 
in Article 3.2.7 MR was not intended to prohibit the use 
of ordinary tax loss carry-forwards that can be applied 
against any taxable income.34 Instead, further clarification 
could specify that the rule targets tax loss carry-forwards 
restricted to offsetting interest income only. Therefore, 
as the Working Party addresses the broader issues raised 

by the SbS system, it should also take the opportunity to 
resolve existing ambiguities.

B. Partially Owned Parent Entities

Under the ordering rules of Pillar 2, the jurisdiction where 
the UPE is located holds the primary taxing right for any 
top-up tax due under the IIR (Article 2.1.1 and 2.1.3. 
MR). An exception to this general principle applies to a 
so-called POPE. A POPE is an entity (other than a UPE) 
in which more than 20% of ownership interests are held 
by members outside of the MNE Group for Pillar 2 pur-
poses. In such cases, instead of the UPE’s jurisdiction, 
the jurisdiction where the POPE is located has the pri-
mary taxing right under the IIR (Article 2.1.4 MR). The 
implementation of the SbS system could create issues for 
U.S. MNEs that include a POPE in their structure.

Such a potential issue could arise for U.S.-parented 
MNEs that have subsidiaries in EU jurisdictions where 
a third party holds a minority interest exceeding 20%. 
Under such circumstances, the EU-based subsidiary may 
qualify as a POPE under the Pillar 2 rules. If the POPE 
itself owns a low-taxed entity, the current rules would 
permit the EU jurisdiction to impose a top-up tax under 
the IIR. The practical implications of this become partic-
ularly relevant in light of the anticipated implementation 
of the SbS system. It remains uncertain whether Article 
2.1.4 MR will continue to confer primary taxing rights 
to the POPE’s jurisdiction, even in cases involving U.S.-
parented MNEs. If so, this would imply that such U.S. 
MNEs could remain subject to top-up tax under the IIR 
for profits attributable to low-taxed entities held through 
a POPE. This outcome appears to conflict with the in-
tended full exemption from both the IIR and the UTPR 
as articulated in the G7 Statement.

Alternatively, if the POPE were no longer subject to 
the IIR when held by a U.S.-parented MNE, a portion of 
the profits targeted by the IIR, specifically, the share not 
held by the U.S.-parented MNE would effectively fall 
outside the scope of both the Pillar 2 framework and the 
U.S. tax system (assuming the minority shareholder is 
neither EU- nor U.S.-headquartered). Such an outcome 
raises important questions about its acceptability to the 
OECD/IF, particularly in light of its stated objective to 
ensure a consistent and comprehensive application of 
Pillar 2 across jurisdictions.

C. Litigation

Beyond the concerns previously outlined in this article, 
many of which may potentially undermine the long-term 
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viability of the Pillar 2 framework, one element appears 
particularly vulnerable: the UTPR. This vulnerability 
partially stems from an ongoing legal challenge before 
the ECJ, following preliminary questions raised by the 
Belgian Constitutional Court regarding the UTPR’s 
compatibility with fundamental principles of EU law.35

Under Belgian constitutional law, any individual with 
a legitimate interest may initiate a constitutional re-
view procedure before the Belgian Constitutional Court 
within six months of a law’s publication. In the UTPR 
case, the plaintiff argued that Belgium’s implementation 
of the UTPR infringes upon fundamental rights pro-
tected under the Belgian Constitution.

On July 17, 2025, the Belgian Constitutional Court 
issued its initial judgment in the case concerning the 
UTPR. It held that, because the Belgian UTPR legislation 
is derived from the Directive, any potential infringement 
of fundamental rights must be assessed at the European 
level. Consequently, the Belgian Constitutional Court 
referred preliminary questions to the Court of Justice of 
the European Union (CJEU), asking whether the UTPR 
violates the right to property, the freedom to conduct 
a business, the principle of equal treatment and/or the 
principle of fiscal territoriality.

Central to these challenges surrounding the UTPR 
is the question of whether it is compatible with funda-
mental rights for an entity to be taxed on profits earned 
by entities in other jurisdictions, without regard to its 
own financial capacity. The Belgian Constitutional 
Court’s referral confirms that the validity of the UTPR 
must be evaluated at the EU level. Should the CJEU 
annul the UTPR provisions in the Directive, EU 
Member States would lose the legal basis for their na-
tional UTPR rules, which could then be repealed or 
further contested. While the referral opens the door to 
potential amendments to the Directive, the path forward 
remains uncertain. The outcome and its timing will de-
pend not only on the CJEU’s ruling but also on how EU 
Member States respond if the CJEU sides with the plain-
tiff. In the meantime, the UTPR remains in force, and 
in-scope groups should remain vigilant and prepared for 
potential legal and political developments. That said, to 
the extent the objectives of the G7 Agreement (namely, a 
full exclusion from the UTPR for U.S.-parented MNEs) 
are implemented, the outcome of this case becomes par-
ticularly relevant to MNEs whose UPE is not located in 
the United States.

In terms of admissibility, it is important to distin-
guish the preliminary questions raised by the Belgian 
Constitutional Court regarding the UTPR from 

the ECJ’s recent decision in the Fugro case.36 In that 
case, the company directly challenged the Directive 
under Article 263 of the Treaty on the Functioning 
of the European Union (TFEU), which imposes strict 
standing requirements. The ECJ upheld the General 
Court’s 2023 ruling, denying access to directly challenge 
the Directive. By contrast, the UTPR case reached the 
ECJ through a preliminary question from the Belgian 
Constitutional Court under Article 267 of the TFEU. 
This is a procedural path that originates from a national 
court seeking interpretative guidance. This distinction 
is important to keep in mind as it underscores how the 
procedural route within an EU context may signifi-
cantly influence the ECJ’s ability to engage with legal 
questions on Pillar 2.

VI. Conclusion

This article has examined the evolving dynamics of the 
SbS system and its potential impact on compliance, 
competitiveness, and legal certainty across the EU and 
Switzerland. To date, no further information has been 
publicly and formally released regarding the discussion 
paper or the outcome of related deliberations. With up-
coming filing deadlines and ongoing discussions with 
auditors, greater clarity would be highly beneficial. In the 
summer, members of the IF agreed to begin negotiations 
on a deal that would allow the U.S. tax system to operate 
“side-by-side” with Pillar 2. While these negotiations 
are still ongoing, the United States has set a deadline 
of December 31, 2025, to reach an agreement.37 Until 
then, both the SbS system and Pillar 2 remain in a state 
of uncertainty.

While endorsement of Pillar 2 was initially broad and 
included over 140 IF members, only around 65 juris-
dictions have enacted or are in the process of enacting 
Pillar 2 legislation. Moreover, the proposed exclusion 
of U.S. MNEs from key components of Pillar 2 intro-
duces uncertainty regarding the feasibility of a truly 
global minimum tax. This asymmetry could also create 
competitive disadvantages for MNEs headquartered in 
jurisdictions that fully implemented the Pillar 2 rules. 
However, measures to mitigate these risks are being 
explored in ongoing discussions,38 and the QDMTT 
is expected to remain in place as a concession from the 
United States.39 Nevertheless, until official guidance is 
released, it remains uncertain whether the outcome will 
preserve or further distort the future of Pillar 2’s coordi-
nated implementation.
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