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b Candles for the GDPR

Processing in the context of employment
Will there ever be consistent rules

under or beyond Article 88 GDPR?

Emilia Fronczak i

In view ofits up to 70 ‘opening’ clauses and predominantly vague provisions, the GDPR epitomises a certain

tendency in EU legislation to blur the distinction between directly applicable Regulations and implementa-

ble Directives. The many possibilities — and occasional obligations — for Member States to make or keep their
own rules within the scope of the GDPR have spurred the lucid remark that if this is harmonisation, one

wonders what diversity would looklike. Indeed, diverging national rules on salient matters such as age limits
under Article 8 GDPR, automated decision-makingunder Article 22, representative action under Article 80,
freedom of expression and information under Article 85 (see here), or employment-related processing

under Article 88 make EU data protectionlaw appear as a patchwork of regimes.

Since the clauses’ raisons d'étre vary, ranging from limited EU competencies over tributes to specific subject
matters or failed legislative agreements, every single one needs to be interpreted individually. This being said,
whether they oblige Member States to enact provisions or merely allow them to, in view of national particula-
rities or to grant enhanced protection, most of these clauses do not permit exemptions from the GDPR rules
and principles. Rather, the latter still apply to and within their remit. As the Court has just confirmed in

Hauptpersonalrat (C-34/21, paras 68 — 70), all processing of personal data must comply with the processing
principlesin Article S GDPR and be lawful within the meaning of one of the hypotheses exhaustivelylisted in
Article 6 GDPR. In particular, the last requirement was found to oust a national legal basis for processing
employee data without consent.

While the Court has thankfully corrected some misguided conceptions about Article 88 GDPR in its
judgment, the very purpose of this provision, i.e. the adoption under national law of specific rules for
employee data protection, still gives rise to a number of problems.

It starts with the absence of any such rules in many Member States. A recent study counted 11. But even

where specific employee data protection rules exist, they do not necessarily govern the most contentious
issues. It indeed appears that, just like in other difficult matters (in the field of data protection, one would
mention the data retention or ePrivacy files), Member States’ failure to agree on EU rules mirrors internal

divergences of opinion which, in turn, complicate efforts to legislate.

i. Emilia Fronczak LL.M is a senior associate in the Luxembourg office of an international law firm, where she advises in particular on employmentand
dataprotection law.
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This leads to the eternal question of whether employee data protection rules should not rather be harmoni-

sedat EUlevel once and forall.

In the employment context, data protection inevitably intersects and overlaps with employment law, the
precise nature of which differs from the abstract GDPR rules and principles. In itself, that intertwinement
does not mandate Member State rather than EU level regulation, since any sector-specific rules would do the
trick. Even though Article 153 TFEU allows only complementary EU legislation in employment matters,
workplace data protection is predominantly the latter within the meaning of Article 16 TFEU and has thus
correctly been included in the GDPR, although quite sneakily — letting the Member States decide on the
specifics.

The modalities of data processing and the specific vulnerability of employees faced with ever more
sophisticated processing and surveillance technology are the same in all Member States, thus calling for a

common approach.

For multinational companies and all those simply doing business abroad it can be a costly burden to adjust
internal procedures to a wide array of different national rules, particularly since half of all processing
operations in a company typically concern employee data. HR are understandably surprised at being
allowed to process racial data for diversity monitoring or to perform extensive background checks including
an employee’s criminal record in some jurisdictions (only). Online platforms for personnel management
need tobereprogrammed in order to comply withlocal rules.

The absence of common rules on important aspects of employee data processing is tainting the opportuni-
ties provided by the EU’s internal market. As Simitis noted some 25 years ago, the flow of employee data and

the centralisation of their processing are natural characteristics of an entrepreneurial activity adapting its
organisational structures to a transnational, common market. In current business practice, the diversity of
legal regimes sees affluent companies paying for legal advice while smaller companies tend to apply uniform
rulesand hope to getby.

The many delicate data protection gquestions arising throughout the COVID-19 pandemic have only

confirmed that there should be one comprehensive EU-wide standard.

Alas, renewed attempts to harmonise employee data protection at EU level did not survive the GDPR’s
lengthy (pre-)legislative process. The European Commission had notably envisaged to lay down harmoni-
sed rules for employment relations in the GDPR, but finally resented. Also the initial idea of complementing
the ‘General’ Regulation with more specific rules in matters such as employee data by way of delegated acts
fell through. For its part, the Parliament did not succeed in its endeavor to see a catalogue of minimum
standardsincluded in the Regulation.

What remained as a compromise solution was Article 88 GDPR, which allows Member States to provide, by
law or collective agreements and for a number of non-exhaustively listed purposes, for more specific rules to
ensure the protection of the rights and freedoms in respect of the processing of employees’ personal data in
the employment context (paragraph 1). Those rules shall include suitable and specific measures to safeguard
employees’ human dignity, legitimate interests and fundamental rights (paragraph 2) and be notified to the
European Commission (paragraph3).
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National rules adopted pursuant to Article 88 GDPR thus appear to be strictly framed.

This is confirmed by the Hauptpersonalrat judgment. You may wish to disagree with the Court’s labelling of

the specification faculty in Article 88 as an ‘opening clause’ comparable to, say, Article 85 GDPR, but what
counts is that it finds, first, that the rules referred to in that provision must have a normative content specific
to the arearegulated, which is distinct from the general rules of that Regulation, second, that their objective is
to protect employees’ rights and freedoms in respect of the processing of their personal data in the employ-
ment context, third, that these rules may cover all the purposes for which the processing of personal data may
be carried out in the context of an employment relationship and, fourth, that the Member States have a
margin of discretion as regards the processing which is thus subject to those more specific rules. It therefore
clearly follows from the wording of Article 88 GDPR, that ‘more specific’ may not mean less protective.

For the Court of Justice, the very wording also indicates that paragraph 2 circumscribes the discretion of the
Member States insofar as it requires them to include suitable and specific measures to protect the data
subjects’ human dignity, legitimate interests and fundamental rights. Even though, from a purely semantic
standpoint, that conclusion is not compelling, it is accurate from a systemic and purposive point of view.
Indeed, Article 88 GDPR differs from both the substantive provisions of that Regulation and from its
genuine opening clauses like Article 85 GDPR to the extent that it confers bounded discretion: Member
States may only adopt more specific rules that meet at least the standard which the GDPR would have set if it
had established such rulesitself.

However, contrary to what the Court of Justice suggests, the lack of harmonisation ensuing therefrom is not
sufficiently counterbalanced by the requirement that the remaining differences ‘are accompanied by specific
and suitable safeguards intended to protect employees’ rights and freedoms with regard to the processing of
their personal data in the employment context’ As long as those safeguards are adopted unilaterally by the
Member States (such as e.g. Article L. 261-1 of the Luxembourg Labour Code), they may well, thanks to
guidance received from ECtHR case law and WP 29’s Opinion 2/2017, ensure the protection sought by the
GDPR, Article 16 TFEU and the applicable fundamental rights, but no harmonisation.

Scholars have recently identified a number of issues in need of ‘more specific rules’ within the meaning of

Article 88 GDPR, i.e. collective rights for employees, the exclusion of certain categories of data or processing
purposes, data access rights, limits to the reliance on consent and enhanced protection with regard to
algorithmic management. They suggest that a common approach to the latter could be derived from the
upcoming Platform Work Directive, the rules of which could be extended, under national implementing

laws, to all employees. This would certainly be a viable way of coming up with ‘more specific’ rules to be
applied and interpreted uniformly by the Court of Justice. But of course only in respect of those Member
States that choose this option. So still no harmonisation in sight. And beyond the issue of algorithmic
management, a patchwork with bigholes.

While, with regard to the issue of collective rights, the different traditions of worker representation across the
Member States may still stand in the way of common rules fiercely advocated for by scholars, it is hard to see
why such rules cannot be adopted in order to impose restrictions on categories of data or processing purpo-

ses, or onrecourse to employee consent.
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But in view of the discretion granted by Article 88 GDPR, even the adoption of such rules in all Member
States would not guarantee their consistency. On top of that, judicial discretion adds another layer of incerti-
tude (asalways). The uncertainties companies are facing under this state of play may be illustrated by a recent
case involving Amazon Warehouses in Germany and, specifically, workflow monitoring by means of the
company-owned hand-scanners. Personal data thus obtained were used to manage logistics and evaluate
employee performance. Earlier this year, the Hannover administrative court annulled a decision by the Data
Protection Authority for Lower Saxony finding Amazon’s practice to be in breach of employee data protec-
tion rules. While still applying a national provision (section 26 BDSG) which, following the Hauptpersonal-

rat judgment, is poised to be voided, the administrative court found with common sense that such proces-
sing of employee data was necessary and appropriate for the purpose of steering logistics, qualifying and
objectively evaluating employees and taking personnel management decisions accordingly. Presuming that
the same reasoning can ultimately be based on ‘more specific rules’ enacted in Germany, there is no certainty
that courts in other Member States will use similar common sense when interpreting their domestic rules.
Whither consistency?

7 EULAWLVE » SINMFUSIUN

stay alert | keep smart



https://dejure.org/dienste/vernetzung/rechtsprechung?Gericht=VG%20Hannover&Datum=09.02.2023&Aktenzeichen=10%20A%206199%2F20
https://openjur.de/u/2463624.html
https://openjur.de/u/2463624.html
https://curia.europa.eu/juris/document/document.jsf?text=&docid=272066&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=8335673
https://curia.europa.eu/juris/document/document.jsf?text=&docid=272066&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=8335673

All rights reserved. No part of this publication may be reproduced,
stored in a retrieval system, or transmitted in any form or by any
means, electronic, mechanical, photocopying, recording or otherwise,
without prior written permission of the publishers.

Permission to use this content must be obtained from the copyright owner.

stay alert keep smart

Editor-in-Chief:
Daniel Sarmiento

In-Depth and Weekend Edition Editor
Sara Iglesias Sanchez

Editorial Board:

Maja Brkan, Pablo Ibaiiez Colomo, Marco Lamandini, Adolfo Martin,
Jorge Piernas, Ana Ramalho, René Repasi, Anne-Lise Sibony,
Araceli Turmo, Isabelle Van Damme,

Maria Dolores Utrilla and Maria Weimer.

Subscription prices are available upon request. Please contact our sales department for further information at

subscriptions@eulawlive.com




stay alert | keep smart

EU LAW LIVE 2020 © ALL RIGHTS RESERVED




	Página 1
	Página 2
	Página 3
	Página 4
	Página 5
	Página 6
	Página 7
	Página 8
	Página 9
	Página 10
	Página 11
	Página 12
	Página 13
	Página 14
	Página 15
	Página 16
	Página 17
	Página 18
	Página 19
	Página 20
	Página 21
	Página 22
	Página 23
	Página 24
	Página 25
	Página 26
	Página 27
	Página 28
	Página 29
	Página 30
	Página 31
	Página 32
	Página 33
	Página 34
	Página 35
	Página 36
	Página 37
	Página 38
	Página 39
	Página 40
	Página 41
	Página 42
	Página 43
	Página 44
	Página 45
	Página 46
	Página 47
	Página 48
	Página 49
	Página 50



