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TAX IN DISTRESSED SITUATIONS - SWITZERLAND

GENERAL

1.

Does debt have a specific meaning for tax purposes?

Debt does not have a specific definition for Swiss tax purposes, which would differ from its
interpretation under Swiss commercial law. However, due to the various forms of debt, different
Swiss tax implications can arise depending on the specific type of debt, such as loans, bonds,
or term notes, including, for instance whether or not the debt and respective interest payments
could potentially lead to Swiss stamp duty and withholding tax consequences.

In addition, recent developments indicate that the Swiss tax authorities are increasingly
scrutinizing whether intra-group debt qualifies as a loan from an economic perspective, which
must be interest bearing. This is particularly relevant for debt receivables at the level of a Swiss
entity, as interest income must be recognized in the P&L.

Moreover, detailed regulations and case law exist regarding the reclassification of intra-group
debt as equity for Swiss tax purposes (hidden equity as per Swiss thin capitalization rules).
Additionally, there are comprehensive rules and guidelines governing the treatment of interest
payments on debt involving related parties and debt guaranteed by related parties; see also more
under 3.

In addition, a debt can be classified as taxable bond or term note with respective Swiss tax
consequences; see in detail under debt refinancing 3.

Do derivatives have a specific meaning for tax purposes?

There are established guidelines concerning the taxation of derivatives under Swiss tax law.
However, there are no specific interpretations of derivatives for Swiss tax purposes.

Generally, are intra-group debts treated differently to external debt for tax purposes?

Under Swiss tax law, it is essential to distinguish between external debt and intra-group debt, i.e.,
debt provided by, or to, related parties. It should be noted that, there is no legal definition for the
classification of a related party under Swiss tax law; thus, this qualification must be made on a
case-by-case basis, considering factors such as ownership, involved individuals, and contractual
structures.

Intra-group debts must generally comply with the Swiss thin capitalization rules as outlined

in Circular Letter No. 6/1997. The maximum allowable debt financing of a Swiss company is
calculated based on the fair market value (“FMV") of the assets. According to the Circular Letter
No. 6/1997, a company'’s debt may be reclassified as hidden equity to the extent that the debt
consists of related-party debt and cannot be justified with economic arguments or an arm’s
length test. To determine the arm’s length nature of intra-group transactions, the Swiss tax
authorities generally rely on the OECD transfer pricing rules.

In addition, intra-group debt must have an arm’s length nature, which includes, taking into
account, inter alia (i) proper documentation, (ii) arm's length interest rates, (iiij) amount of loan (no
cluster risk for lender regarding borrower), (iv) term of loan, (v) borrower's will and capacity to
repay the loan, (vi) repayment mechanism, (vii) solvency of borrower, (viii) events of default, and
(ix) security. Where no evidenced arm's length interest rates can be provided, the so called safe
harbour interest rates as annually published by the Swiss Federal Tax Administration on loans
receivable and payables from related parties should be applied.

Does it make a difference if debt is owed by a partnership or other pass through entity in
distress to third parties versus to its partners?

As a general rule, and given that partnerships and limited partnerships are not taxable as
companies, the income and gains will be allocated to the general and limited partners. There are
specific rules applicable to partnerships or other pass-through entities. These rules also include
provisions relating to debt positions of partnerships or pass-through entities and the liability for
corporate debts of the partnerships.
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