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China
Dividends Paid to Non-residents

• China’s State Administration of Taxation (SAT) on 6 May issued

Guoshuihan [2010] No. 183, which instructs local tax authorities

to examine the application of enterprise income tax on dividends

paid by Chinese publicly traded companies to non-resident

enterprises.

• The circular instructs local tax authorities to investigate post-

2007 dividends paid by Chinese resident enterprises that issued

public shares (A shares, B shares, H shares, and other overseas

shares) on domestic and foreign stock exchanges to confirm

compliance with the requirements of the provisional administrative

rules for withholding EIT on non-resident enterprises (Guoshuifa

[2009] No. 3).

• Local tax authorities are to inspect the withholding tax registrations

and filings of Chinese public companies and obtain their dividend

information to ensure that the public companies inform non-

resident enterprises of their EIT liability and withhold and pay

the tax in accordance with the tax laws.

• Chinese listed companies that fail to withhold and pay the EIT

will be given a deadline to complete the withholding obligations

and will be subject to sanctions in accordance with the relevant

tax laws.

• Local tax authorities must submit their investigation and settle-

ment reports to the international tax division of the SAT by 30

June.  However, the submission deadline is 10 June for reports

identifying Chinese listed companies that failed to withhold

the EIT on dividends from B shares, according to the circular.

• The SAT has also called on local tax authorities to generally

enhance the administration and supervision of non-resident

enterprises to protect the taxation rights and interests of the

country.

• Under China’s domestic laws, the withholding tax on dividends

received by non-resident enterprises from Chinese resident

enterprises is calculated by multiplying the gross amount of the

dividends by a reduced EIT rate of 10%.  The application of

lower dividends rates under specific income tax arrangements

is subject to approval by the Chinese tax authorities.

Indirect Share Transfer

• It was reported on 28 June 2010 that an office of China’s State

Administration of Taxation has received a capital gains tax

payment of CNY 173 million (about $25.39 million) from an

overseas investment group that sold the shares of its wholly

owned Hong Kong subsidiary, which in turn directly owned

49% of the shares in a Chinese-resident enterprise.

• It is remarkable given the controversy surrounding the reach

and legitimate scope of the tax circular it is based on.  It reportedly

is the single largest enterprise income tax receipt on capital

gains from an indirect transfer of shares in a Chinese-resident

enterprise since the SAT issued Guoshuihan [2009] No. 698

(Circular 698) on 10 December 2009.

International Tax Developments

• Barbados.  On 10 February 2010, China and Barbados signed

a new Protocol to their existing tax treaty, which, once it is

ratified, will remove the capital gains tax exemption in China.

Barbados has been a common feature for investment funds

investing in real property in China because the current tax treaty

uniquely exempts Chinese capital gains tax on the sale of shares

of Chinese companies, even if these companies predominantly

invest in real property.

• Hong Kong.  Details of the third protocol to the income tax

arrangement between China (People’s Rep.) and Hong Kong

of 21 August 2006, signed on 27 May 2010 have become

available.  It addresses the exchange of information.  It provides

for the exchange of information that is foreseeably necessary
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for carrying out the provisions of the tax arrangement or the

domestic tax laws on taxes covered by the arrangement between

China and Hong Kong.  The requested party shall use its

information gathering measures to obtain the information even

if the requested party may not need such information for its

own tax purposes or in its own interest.

• Finland.  On 25 May 2010, Finland and China signed an income

tax treaty and protocol.  It must still be ratified by both countries.

It provides for a 10% withholding tax rate on dividends, reduced

to 5% if the company (other than a partnership) receiving the

dividends holds directly at least 25% of the capital of the

company paying the dividends.  It provides for 10% withholding

tax on interest and on royalty’s.

Hong Kong

Stock lending

• The Hong Kong Inland Revenue Department has issued

Interpretation and Practice Note 27 (revised) that outlines the

revised profits tax treatment of stock borrowing and lending

transactions under the Inland Revenue Ordinance.

Exchange of information

• In June, the Hong Kong Inland Revenue Department has

issued Departmental Interpretation and Practice Notes No. 47,

Exchange of Information under Comprehensive Double Taxation

Agreements, explaining information disclosure safeguards and

administration guidelines.

International Tax Developments

• UK.  Hong Kong and the UK signed a double tax treaty on

21 June 2010.  It is Hong Kong’s 12th double tax treaty and is

an illustration of Hong Kong’s success in signing double tax

treaties after concluding DTA’s with Brunei, the Netherlands

and Indonesia in March (we refer to the previous edition of

this newsletter for details).  In the absence of a tax treaty, Hong

Kong residents receiving dividends from UK Real Estate

Investment Trusts are subject to a withholding tax, which is

currently at 20%.  Under the agreement, such withholding

tax rate will be reduced to 15%.  Also, Hong Kong residents

receiving royalties and interest from the UK are subject to a

current withholding tax rate of 20% respectively in the UK.

Under the agreement, the royalties withholding tax rate will be

capped at 3% and the withholding tax on interest will be

exempted.  Details of the Hong Kong/UK CDTA can be found

on the Inland Revenue Department website www.ird.gov.hk/

eng/pdf/Agreement_UK_HongKong.pdf

India

Revised Discussion Paper on the
Direct Taxes Code

• The Revised Discussion Paper on the Direct Taxes Code (DTC)

released by the Central Board of Direct Taxes (CBDT) clarifies

the Government’s position on several contentious issues which

arose from the original draft DTC released for public comments

in August 2009.  As the Revised Discussion Paper is expected

to lead to a reduction in tax base proposed in the original

draft DTC, consequent adjustments to the previously indicated

tax slabs, tax rates and monetary limits will be made while

finalizing the DTC.

Capital Gains

• The Revised Discussion Paper clarifies that capital gains will

be considered as income from ordinary sources and will be

taxed at rates applicable to the taxpayer.  Capital gains arising

from transfer of investment assets being listed equity shares

or units of an equity oriented fund held for more than a year is

required to be computed after allowing a deduction (at a specified

percentage) but without allowing an indexation benefit.  Capital

gains on other assets held for more than a year will be computed

after allowing an indexation benefit on an increased base

date.  Capital gains arising from transfer of investment assets

held for less than a year is required to be computed without

any deduction or indexation benefit.  The Discussion Paper

clarifies that income arising to Foreign Institutional Investors

(FII) from investments will be capital gains (and not business

income), and shall be chargeable to tax accordingly.
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Residence

• The Revised Discussion Paper clarifies that a foreign company

will be resident in India if its “place of effective management”

is in India.  This clarification seeks to avoid classification as

“resident in India” if only a single board meeting or other isolated

event takes place in India.  Whilst the clarification is welcome,

much, of course, depends on the final form of the DTC and the

interpretations put upon it by assessing officers.

Controlled Foreign Corporation

• The Revised Discussion Paper also taxes passive income

earned by a foreign company which is controlled directly or

indirectly by residents in India as dividend in the hands of the

resident shareholders.  This is an onerous stipulation and the

final form DTC must be monitored to see how this proposal will

be implemented.

Minimum Alternate Tax

• The Revised Discussion Paper clarifies that MAT will be

payable on book profits and not on the gross value of assets.

It is likely that the revenue loss will be offset with an increase

in the MAT rate from the rate of 2% for companies (other than

banking companies) and 0.25% in case of banking companies

introduced in the DTC.

General Anti Avoidance Rules (GAAR)

• In terms of the Revised Discussion Paper, not every arrangement

for tax mitigation will attract application of GAAR.  The GAAR

will be applied only where the arrangement results in tax

benefits and (i) is not at arm’s length, or (ii) represents a misuse

or abuse of the provisions of the DTC, or (iii) lacks commercial

substance, or (iv) is entered into or carried on in a manner not

normally employed for bonafide business purposes.  Separate

detailed guidelines setting out the circumstances in which

the GAAR will apply are awaited.

Treaty Override

• The Revised Discussion Paper maintains the sanctity of existing

tax treaties and clarifies that tax will be assessed with the

more beneficial of the domestic law or the relevant tax treaty.

However, the relevant tax treaty will not have a preferential

status over domestic law when either the GAAR or CFC

provisions are invoked.

Withholding tax if Indian company acquires
Indian shares from non-resident

• An Indian company that purchased shares from a non-resident

can be taxed as a representative of the non-resident on the

gains from the sale, but only if the non-resident has not been

subjected to tax on the same gains, according to the Mumbai

Income Tax Appellate Tribunal.  The 14 May ruling in Hindalco

Industries Ltd. v. DCIT is based on sections 161 and 163 of

India’s Income Tax Act, 1961.

Foreign direct investments and
pricing guidelines

• The Indian Government by way of Notification No. FEMA

205/2010-RB dated 7 April 2010 and Circular No. 49 A.P.(DIR)

Series dated 4 May 2010 has amended the Foreign Direct

Investment regulations on pricing guidelines and has announced

a new framework.  This new framework has come into effect

from 4 May 2010.  These guidelines apply to transfer of shares

by way of sale between resident and non-residents and vice-

versa (non-residents are foreign national, non-resident Indians,

Foreign Institutional Investors and incorporated non-resident

entities other than Overseas Corporate Bodies).

Vodafone

• U.K.-based Vodafone announced 7 June that it has filed an

appeal in the Bombay High Court against the Indian Income

Tax Department’s 31 May order claiming tax jurisdiction over

Vodafone’s 2007 merger with Indian mobile phone company

Hutchison Essar.

• Vodafone does not believe that the tax authority has jurisdiction

to seek to tax the transaction with Hutchison, as per the

company’s statement.  The Income Tax Department issued

an order to Vodafone on 31 May asserting that India has full

jurisdiction to levy withholding tax on the merger.  The tax

authorities also sent a new show-cause notice to Vodafone on
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4 June demanding the company explain why it should not

be held liable for failure to withhold Indian capital gains tax

when it paid Hong Kong-based Hutchison Telecom International

Ltd. (HTIL) in February 2007 for the entire share capital of

CGP Investments (Holdings), a Cayman Islands entity that

indirectly held -- through a multi-tier chain of subsidiary

companies -- a 67% stake in Hutchison Essar, at the time India’s

fourth largest mobile phone company.

• Vodafone said in a 5 June statement that it remains

confident that there is no tax to pay on this transaction “and

that it will be meeting with the tax authorities on 14 June to

discuss the potential quantification of any tax on the Hutchison

acquisition.”

• The issuance of the jurisdiction order and show-cause notice

marks the latest chapter in the long-running dispute over the

transaction.  The Indian tax authorities issued a show-cause

notice to Vodafone in September 2007 demanding that the

company explain why it failed to withhold approximately

$2 billion in CGT when it paid HTIL for the share purchase.

The authorities maintain that because most of the assets

were in India, the deal was subject to Indian CGT and that

under Indian law, the buyer must withhold CGT and pay it to

the government.

• Vodafone challenged the notice in a writ petition filed with the

Bombay High Court, arguing that the Indian tax authorities

lacked jurisdiction in the case because the transaction entailed

the transfer of shares of a non-resident company from one

non-resident company to another.  The company further

contended that Indian CGT should not have been withheld

because no capital assets situated in India were transferred

at any time.

• The High Court dismissed Vodafone’s petition on 3 December

 2008, and remanded the matter to the Indian tax authorities

for closer examination.  Vodafone immediately filed an appeal

with the Indian Supreme Court.  The Court in January 2009

declined to intervene in the case and directed the Indian tax

authorities to decide whether India has jurisdiction to tax

the transaction.  The Court said that if the authorities decide

against Vodafone on the jurisdictional issue, the company

could challenge the decision in the High Court.

Transfer Pricing Computation

• Non-operating income cannot be included in a transfer

pricing analysis when comparing operating margins, and the

reimbursement of expenses should be considered part of

operating income when the expenses have been included as

operating costs, the Delhi Income Tax Appellate Tribunal has

concluded.

• The 11 March ruling in ACIT v. Chrys Capital Investment Advisors

India Pvt. Ltd is based on the transfer pricing provisions in

India’s Income Tax Act, 1961 (ITA).  The ruling applies to the

2005-2006 assessment year.

• One of India’s specified methods for determining the arm’s-

length price of related-party transactions is the transactional net

margin method (TNMM).  In broad terms, under the TNMM

method, the net profit margin realized by the taxpayer from

related-party transactions is computed with reference to costs,

sales, assets used, and so on. (The resulting amount is the

profit level indicator, or PLI).  This is then compared to the net

profit margins of comparable unrelated parties.

Income from the sale of licensed software
no royalty

• It was ruled in April 2010 that income derived by an Israeli

company from the supply of licensed software to an Indian

telecommunications company cannot be classified as a

royalty and, in the absence of a permanent establishment, is

not subject to tax in India, according to the Mumbai Income Tax

Appellate Tribunal.

• The 13 April ruling in DDIT v. TII Team Telecom International

Ltd. is based on section 9(1)(vi) of India’s Income Tax Act, 1961

and article 12 of the India-Israel income tax treaty.  The ruling

applies to the 2003-2004 assessment year.

• ITA section 9(1)(vi) provides that a royalty payable to a non-

resident will be deemed to accrue in India and will thus be

taxable if the payer uses the material supplied for its business

in India.  ITA section 9(1)(vi) defines a royalty as consideration

for the transfer of any rights relating to any copyright or the use

of any patent, design, trademark, or similar property.  Article 12
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of the tax treaty defines a royalty as consideration for the use

of, or the right to use, any copyright of literary, artistic, or scientific

work, including cinematographic film, any patent, trademark,

design or model, plan, secret formula, process, etc.

• The tribunal rejected the Revenue Department’s appeal.  It

pointed out that the Indian operator could not reverse-engineer

or disassemble the software or remove, obscure, or deface any

related documentation. Nor could the Indian operator sell,

transfer, assign, sublicense, or use the software in any manner

other than for the purposes of its own wireless network in India.

• The only right licensed by Team Telecom was to allow the

software to be used in the Indian operator’s business, the tribunal

said.  The licensing agreement did not give the Indian telecom

operator rights to any trademark or copyright under the Indian

Copyright Act, 1957, it added.

• The tribunal therefore held that no part of the payment could

be characterized as a royalty within the meaning of ITA section

9(1)(vi) or article 12 of the tax treaty.  The tribunal considered

the underlying transaction to be a purchase of licensed software

by the Indian operator that was akin to buying a book or compact

disc that had an embedded copyright.  That the product has

an embedded copyright does not, in itself, mean that the

purchaser is paying for the copyright rather than the product,

the tribunal said.  It held that the licensing of software is in

essence a transfer of goods, and thus the payment must be

characterized as business profits, not as a royalty.  Therefore,

in the absence of a Team Telecom PE in India, the payment

was not taxable in India, the tribunal concluded.

• In reaching its decision, the tribunal cited the Supreme Court

ruling in Tata Consultancy Services (271 ITR 401) and the

Bangalore Income Tax Appellate Tribunal’s ruling in Lucent

Technologies (92 ITD 366).

Amended Deduction Rules

• The Indian Central Board of Direct Taxes has signed the Income-

tax (6th Amendment) Rules, 2010 to replace the tax deduction

at source rules of the Income-tax Rules, 1962, coming into force

from 1 April, and affecting time and method of payment and

certification statements.

Indonesia

Tax treaty applications

• Indonesia’s director general of taxation, on 30 April issued

Regulation No. 25, which revises (relaxes) earlier anti-abuse

provisions relating to Indonesia’s income tax treaties.  One of

the main revisions limits the beneficial ownership requirement

imposed on non-resident taxpayers by imposing the requirement

only if the relevant tax treaty mentions the term “beneficial

owner.”  The revisions also clarify the following matters. 

• The phrase “active operation or business” shall be interpreted

based on the taxpayer’s actual situation and may be indicated

by costs incurred, efforts exerted, and directly related expenditures

undertaken to acquire, collect, and maintain revenue, including

expenditures to maintain the taxpayer’s going concern.

• Indonesian-source income will be subject to tax in the recipient’s

country in accordance with that country’s domestic laws,

provided that the recipient is a tax subject in that country and

the income derived from the foreign country is taxable there.

This rule does not apply if the tax subject does not legally

owe taxes because, for example, the income is subject to a

0% tax rate, is exempted from taxation by certain provisions,

or is economically not subject to tax because, for example,

the tax liability is borne by the government abroad, is suspended,

or is otherwise not collected.

• No more than 50% of the taxpayer’s total income -- of any kind

or from any source -- as disclosed in its own (non-consolidated)

financial statement, can be used to satisfy an obligation to

another party, excluding reasonable benefits provided to

employees in the context of their employment, other expenses

commonly incurred by the taxpayer in operating its businesses,

and profit sharing in the form of dividends to shareholders.

• Another regulation issued on 30 April (No. 24) provides that

non-resident taxpayers may use a certificate of domicile issued

by their resident country if the certificate meets the following

requirements:

• it is written in English;

• it is issued on or after 1 January 2010;
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• it is in the form of originals or photocopies of documents that

have been legalized by the tax office where the tax agent

(withholder) or collector is registered as a taxpayer;
 

• it includes, at least, the name of the taxpayer; and

• it has been signed by an authorized officer, his authorized

representative, or a tax office official who is authorized in the

relevant treaty partner country, or carries a mark equal to the

signature in the treaty partner country and the name of the

related officials.

VAT regulations

• On 5 April 2010, the MOF issued MOF Regulation 78/PMK.

03/2010, which provides detailed guidance on the calculation

of input credits for VAT purposes where a VAT entrepreneur

provides both VAT-able and non-VAT-able goods or services.

The main difference with the past concerns the input credits

relating to capital goods or services with a useful life of up to

1 year or more than 1 year.  The VAT has to be spread out over

the useful life of the goods or services.

• Based on MOF decree 70/PMK.03/2010 issued on 31 March

2010 the export of services will be zero rated as of 1 April

2010, but only with respect to (1) toll manufacturing services

for exported goods; (2) repair and maintenance services

which are attached to services or moveable goods used

outside the customs area of Indonesia; and (3) construction

services (i.e. consultation on construction planning, construction

work performance, construction work supervision relating

to goods or services used outside the customs area.  All other

types of exported services are still subject to 10% VAT.

• MOF Decrees 71 and 72/PMK.03/2010 issued on 31 March

2010, for most companies VAT refunds are only given at the

end of the year instead of monthly.  Any excess input VAT in

a particular month must be carried forward to the following

month.  Monthly refunds are available to taxable entrepreneurs

who (1) export taxable goods and or services, (2) supply VAT

Collectors and (3) supply taxable goods and services the VAT

of which is not collected.

• Based on MOF Decree 81/PMK.03/2010 issued on 5 April

2010, taxable entrepreneurs who incur input VAT during the

pre-production stage of their investment may still apply for

VAT refunds in respect of capital goods on a monthly basis.

However, if they do not reach the production stage within three

years from the date on which they credited the VAT, they must

repay the refunded VAT.

Negative investment list

• The Indonesian government has issued Presidential Regulation

No. 36 Year 2010 about the business closed for investment

and business opened for investment under certain conditions

in investment (Negative Investment List/Daftar Negatif Investasi

(DNI)) which changes the Presidential Regulation No. 77 Year

2007 and its amendment at the Regulation No. 111 Year 2007.

The release of this current DNI is based on the idea of giving

simplification, certainty and making it more attractive to invest

in Indonesia.

• The New Regulations amend Indonesia’s list of sectors totally

or partially closed to foreign investment (the “Negative List”)

and clarify the application of foreign ownership rules to listed

companies and companies undergoing mergers and acquisitions. 

• The New Regulations generally set forth incremental policy

changes rather than wholesale revisions to the foreign invest-

ment framework.  The progressive opening up of Indonesian

industry to foreign investment is welcome, as is the additional

clarity on the treatment of public companies.  However, the New

Regulations stop short of establishing a single framework for

foreign investment, and there remain potential areas of conflict

between foreign ownership restrictions under the 2007

Foreign Investment Law and the New Regulations and foreign

ownership restrictions under other laws and regulations.

Deductibility of bad debts

• The Ministry of Finance (MoF) has revised one of the conditions

for claiming bad debts as tax deduction.  Pursuant to Regulation

No. 57/PMK.03/2010 dated 9 March 2010, bad debts are

deductible provided that, amongst other conditions, they have

been recognized as an expense in the commercial profit and

loss statement of the creditor.  The creditor no longer has to

prove that the debt was recorded as taxable income of

the debtor.
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the scheme for a tax exemption on income from Japanese

Bonds.  The range of income for which the exemption is available

has been extended to include income from corporate bonds,

and at the same time the procedure to obtain such exemption

has been simplified.  Under the new regulations, interest received

and profits derived from redemption of corporate bonds issued

before 31 March 2013 by non-residents shall be exempt from

Japanese taxation.  Note that interest and profits derived from

profit-linked bonds and interest and profits derived by entities

in a special relation with the issuer, shall be outside the scope

of the tax exemption.

Reduction of corporate tax
rates proposed

• The Democratic Party of Japan has recently indicated it wants

to reduce the currently applicable corporate income tax rate of

over 40%, by up to 15%.  Such corporate income tax rate cut

would come with a possible increase to the personal income

tax rate, and possibly also an increase in the Japanese

consumption tax, currently at 5%.  It is proposed that the tax

rate cut would be introduced in a number of smaller steps.  Note

that the discussion on a reduction of corporate tax rates has

been ongoing already for 10 years, and is not expected to

become effective any time soon.

International Tax Developments

• Switzerland.  On 21 May 2010 Japan and Switzerland signed

a protocol to amend the existing tax treaty between the countries.

The amended treaty will enter into force after approval by each

of the countries.  The amendments to the treaty reflect the

conditions in the more recently negotiated treaties entered into

by Japan, such as a ‘limitations on benefits’ clause, withholding

tax exemptions applicable to pension funds, and a potential

reduction of dividend withholding tax to 0%, in case of owner-

ship by an entity in the other jurisdiction of at least 50%, for a

period of at least 6 months.  Also introduced is a new Article

on the exchange of information between the two countries,

which is in line with the OECD model.  However, it also gives

the respective tax authorities the power to disclose information

on financial institutions, notwithstanding any potential provisions

to the contrary in their domestic laws.

Specific types of income defined

• The Tax Office issued Circular Letter No. 35/PJ/2010 on 9

March 2010, which seeks to clarify the definition of income from

rent, technical services, management services and consulting

services, as follows:

• “Rental and other income in connection with the use of

property” is income received or accrued in connection with

an agreement granting the right to use the property for a

certain period of time;

• “Technical services” refers to the provision of information

regarding experience in a particular industry, trade or science,

which may include the provision for information in the

implementation of specific projects.  Examples include the

provision of (i) mapping / searches using seismic waves

and product development information such as drawings,

instructions, calculations etc.; and (ii) management experience

information through training, seminars and other similar

material;

• “Management services” means the provision of services by

participating directly in the management or implementation

processes of the company; and

• “Consulting services” refers to professional advice provided

in a field of business and work performed by experts or a

group of experts, which is not accompanied by the direct

involvement of such experts during implementation.

International Tax Developments

• The Netherlands.  According to a press release of 1 July 2010

of the Dutch Ministry of Finance, negotiations for a revision

to the income tax treaty and protocol of 29 January 2002

are scheduled to start in the second half of 2010.

Japan

Tax exemption on Japanese Bonds

• One of the proposals included in the ‘Fundamental Principles

for Tax Reform for the year 2010’ (“2010 Tax Reform”) was
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Korea
International Tax Developments

• Tax havens.  As previously highlighted, Korea has concluded

the negotiations on tax information exchange agreements with

three countries that are considered tax havens; Bermuda,

Guernsey and the Marshall Islands.  After Samoa, The Cook

Islands and the Bahamas, Korea now has a total six of such

exchange of information agreements in place with tax havens.

The Korean Ministry of Strategy and Finance has indicated to

consider entering into more of such agreements with jurisdictions

which may be used in some form of tax evasion schemes.

Switzerland, Hong Kong and the Cayman Islands are currently

on the list.

Malaysia
GST Implementation

• It was announced by the Second Finance Minister of Malaysia

that the introduction of a goods and services tax (GST) in

Malaysia will be deferred until 2012.

Philippines
Tax Rates

• The Philippines Finance Secretary discusses the possibilities

of reducing corporate and personal income tax rates while on

the other hand increasing the VAT rate from 12 to 15%.  The

discussions are approved by economists from the University

of the Philippines.  Others however, such as president-elect

Aquino and Bureau of Internal Revenue Commissioner Joel

Tan-Torres oppose the plan because tax evasion must be

addressed first and furthermore the measures would particularly

favour large business instead of the public.

Doing Business

• In a recent court case the Philippines Supreme Court ruled that

a foreign corporation must obtain a license and a certificate

from the appropriate government agency before it can conduct

business in the Philippines.  To be conducting business in the

Philippines, the foreign corporation must perform specific

business transactions within the Philippine territory on a

continuing basis in its own name and for its own account.  Actual

transaction of business within the Philippine territory is an

essential requisite for the Philippines to acquire jurisdiction over

a foreign corporation and to require the foreign corporation to

secure a Philippine business license.  The activities must not

be merely casual or occasional, but systematic and regular as

to manifest continuity and permanence of activity.  Also, the

activities should involve profit-making.

REIT Regulations

• Draft regulations for the implementation of the Real Estate

Investment Trust Act were issued in the Philippines.  The

regulations provide for a tax incentive for a Real Estate Investment

Trust (REIT) if it fulfils certain requirements.  The tax incentive

can be summarized as follows:

• reduced creditable withholding tax of 1% on income received;

• a dividends paid deduction equivalent to the amount of

dividends paid to stockholders from its distributable income;

and

• a 50% reduction of documentary stamp tax on the sale or

transfer of real property to the REIT.

• To qualify for the incentive the REIT must (i) maintain its status

as a public company; (ii) enlist with an exchange within 2 years

from the start of the incentive period; and (iii) distribute at least

90% of its distributable income.

Singapore

Introduction Tax Deduction Scheme
for Angel Investors

• The Singapore government announced on 28 June the launching

of a tax deduction scheme in which investors may deduct 50%

of their investment in certain start-up enterprises, the so-called
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Angel Investors Tax Deduction Scheme.  The idea behind the

scheme is to support the growth of innovative start-ups. 

• Under the scheme, angel investors who make equity investments

of at least $100,000 in eligible start-ups in a given year will

enjoy 50% tax deduction (subject to a cap of S$500,000) on

the investment at the end of two years.  This scheme shall be

valid for investments made from 1 March 2010 to 31 March

2015.  To benefit from the scheme, an angel investor must

demonstrate the ability to nurture the start-up, through his/her

entrepreneurial or business expertise.  The investor should

also be prepared to contribute as a board member or an

advisor to the start-up.  The scheme will be administered by

SPRING Singapore.

Production and Innovation Credit

• On 29 June the Inland Revenue Authority of Singapore issued

a Circular on the Production and Innovation Credit Scheme

(PIC) as announced in the Budget 2010.  The scheme was

introduced to encourage businesses to invest in productivity

and innovation.  The scheme enhances existing tax measures

and consolidates them into a single scheme.  The PIC is available

for Year of Assessment (YA) 2011 to YA 2015.

• The PIC grants businesses which invest in a range of productivity

and innovation activities, enhanced deductions and/or allowances

of up to $300,000 of expenditure incurred for each category of

activity.  These are in addition to the deductions and/or allowances

allowable under current tax rules.  During the first three qualifying

YAs of PIC, certain business entities may also, subject to certain

conditions, opt to convert their enhanced deductions and current

deductions of up to $300,000 for each qualifying YA, into cash

at the rate of 7%.

• The enhanced deductions available under PIC comprise the

following:

• Enhanced capital allowance or deduction for acquisition or

leasing of prescribed automation equipment;

• Enhanced writing-down allowance for acquisition of intellectual

property rights (IPRs);

• Enhanced deduction of costs for registering certain IPRs;

 • Enhanced deduction of qualifying research and development

expenditure;

• Enhanced deduction of qualifying training expenditure; and

• Enhanced deduction of qualifying design expenditure.

CPF – change of employer’s contribution rate

• The employer’s Central Provident Fund (CPF) contribution will

be increased by 1% for all employees, except for workers aged

above 35 years and earning less than SGD 1,500 per month.

The first increase of 0.5% will take place on 1 September 2010.

The subsequent increase is expected to be implemented on 1

March 2011.

Import GST Deferment Scheme

• On 1 April 2010 the IRAS issued a tax Circular on the GST

Import Deferment Scheme as announced in the 2010 Budget.

 The scheme allows an approved business to defer the payment

of import GST until the submission of the GST return for the

prescribed accounting period.  It was further clarified that

the scheme applies to both dutiable and non-dutiable goods

which are (i) direct imports into Singapore; or (ii) imported goods

released from zero-GST/licensed warehouses for local

consumption; or (iii) local goods released from an excise factory

where a supply has taken place prior to the release.  The scheme

will be implemented on 1 October 2010 and once granted is

valid for a period of 3 years with option for renewal.  The scheme

is however only applicable to businesses which are active,

financially solvent and GST registered for at least 3 years.

International Tax Developments

• Saudi Arabia.  Singapore concluded a tax treaty for the avoidance

of double taxation with Saudi Arabia on 3 May 2010.

• South Korea.  On 24 May 2010, Singapore signed an amending

protocol to the existing treaty with Korea implementing the

exchange of information provisions.

• Japan.  The amending protocol, signed on 4 February 2010,

to the tax treaty with Japan implementing the exchange of

information provisions will enter into force on 14 July 2010.
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• Costa Rica.  Singapore and Costa Rica signed a free trade

agreement on 6 March 2010.

Taiwan

Corporate tax rate reduction

• In an attempt to make Taiwan more competitive with Singapore

and Hong Kong, Taiwan’s parliament on 28 May 2010 approved

a reduction of the corporate income tax rate from 25% to 17%

effective 1 January 2010.

Guidance on tax treaty eligibility

• On 7 January 2010, the MOF issued the Assessment Rules

on the Eligibility for Income Tax Treaty Benefits.  It follows the

principles of the 2008 OECD Model Tax Treaty and confirms

Taiwan’s policy of applying substance over form.  Tax treaty

terms prevail over domestic terms.  Taiwan takes a strict position

with respect to the Service PE concept: the days spent in

Taiwan by the overseas company’s staff will be counted and

offshore days will be included in the in country days number

if the offshore work was associated with the in country work.

The Assessment Rules explain the documentation needed

to apply for tax treaty protection, including substantiation of

beneficial ownership.

Statute for Promoting Industrial
Innovation

• On 16 April, Taiwan’s Legislative Yan approved the Statute for

Promoting Industrial Innovation (SPII) which offers a package

of tax incentives and other measures to encourage industrial

development and growth.

• The SPII was initially proposed to extend various tax incentives

previously granted under the Statute for Upgrading Industries

which expired at the end of 2009.  Most tax incentives however,

for example tax incentives for operational headquarters,

distribution centres and training of employees, are eliminated.

• Under the SPII the following measures are introduced:

• A 15% Investment Tax Credit (ITC) for corporate investment

in R&D.  The ITC can be used to offset corporate income tax

payable for the same tax year. The amount of corporate

income tax reduced by the ITC cannot exceed 30% of total

BIT liability;

• Small and medium sized enterprises will receive subsidies

for hiring workers; and

• The corporate income tax is lowered to 17% (the amendment

of the legislation for the reduced income tax rate was passed

by Parliament on 28 May).

• The SPII has retroactive effective from 1 January and will remain

in effect for 10 years, until the end of 2019.

VAT international transportation enterprises

• On 30 April, the Taiwanese government clarified the VAT

treatment on revenue of foreign international transportation

enterprises (FITEs).  In case of freight revenue from performing

international transportation, the revenue earned due to

transport of passengers or cargo from other countries into

Taiwan will be excluded from VAT.  Revenue derived from

transporting passengers or cargo from Taiwan territory to

other countries is subject to 5% VAT, which should be paid

by the PE or agent within Taiwan.  Nevertheless, if a foreign

country extends a zero rate VAT or similar tax treatment to

an international transportation enterprises of Taiwan which

is doing business in its territory, Taiwan will also offer zero

rate VAT to the country’s FITE doing business in Taiwan.

All VAT those enterprises paid for the purchase of supplies

related to their business in Taiwan will be refunded. 

International Tax Developments

• China.  On 29 June 2010, China and Taiwan signed an Economic

Cooperation Framework Agreement.  Under this agreement,

tariffs on various commodities will be gradually removed or

reduced.  Furthermore, it is intended to liberalize the service

market, stimulate industrial cooperation and protect and

encourage investment.

• Hungary.  On 19 April 2010, Hungary and Taiwan signed an

income tax treaty for the avoidance of double taxation.
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Thailand

Regional headquarter incentive

• It was proposed by the Thai government to expand the scope

of tax incentives to foreign companies that establish regional

headquarters (RHQs) in Thailand.  The new  incentives should

have effect as of 1 June 2010 and include among others

(i) a 10% rate on income sourced in Thailand for a period of

15 years; (ii), 0% tax on income earned on qualifying services

(such as R&D, business administration, marketing and sales

promotion) provided outside Thailand for a period of 15 years;

and (iii), a 15% rate for foreign nationals that are employed

by the RHQ for a period of 8 years.

Tax incentives for tourism industry

• On 8 June, the Thai government introduced various measures

to support and expand the Thai tourism industry.   Among others,

the following measures are introduced:

• Until the end of 2011 businesses may take a double deduction

in relation to costs incurred to carry out trade fairs, travel

exhibitions, or other company travel.  The same applies to

costs for securing a seminar room, guest rooms, transportation,

food, and other related costs;

• Until the end of 2011, tourism entrepreneurs are allowed a

depreciation deduction of 60 % of assets’ capital value in the

first year of purchase (excluding vehicles) and a depreciation

deduction of 100% of the buying cost for vehicles with less

than 11 seats used in the car rental business; and

• Insurance companies that paid benefits to clients affected

by the recent unrest in Thailand may claim the amount

paid as a tax deduction.  Compensation earned from

protest-affected businesses is not considered income for

tax purposes.

International Tax Developments

• Chile.  The tax treaty for the avoidance of double taxation

between Chile and Thailand has entered into force on 5

May 2010.  The treaty generally applies from 1 January 2011.

Vietnam

Tax treatment bonds and certificates of deposits

• As per 7 June 2010, Vietnam imposes 10% withholding tax

on interest derived by foreign investors from bonds and

certificates of deposit instead of taxing 0.1% of the face value

plus interest.  The new tax rate will apply to interest on bonds

and CDs that were issued before 7 June.  Furthermore, the

sale of certificates of deposits will be regarded as a transfer

of securities or bonds and thus subject to a 0.1% withholding

tax on the total sales proceeds.

Transfer pricing regulations

• Effective 6 June 2010, the Vietnamese transfer pricing regulations

have been amended by the introduction of Circular 66.  Circular

66 is not applicable to individuals and is only applicable to

transactions between enterprises paying enterprise income

tax and their affiliated parties.

• The following are considered related parties for transfer

pricing purposes:

• two enterprises directly or indirectly controlling at least 20%

of the owner’s invested capital of a third party; and

• an enterprise that lends or guarantees a loan to another

enterprise when that loan is equal to at least 20% of the

owner’s invested capital of the borrower and accounts for

over 50% of the total value of the medium-term and long-term

debt of the borrower.

• Circular 66 further clarifies that transfer pricing adjustments

should be made when a 1% increase/decrease in the unit price

of transacted products occurs or if there is a 0.5% increase/

decrease on the gross profit ratio or profitability ratio of a

company.

Revaluation of assets

• The difference in value from the revaluation of assets for

purposes of capital contribution, transfer of assets due to

merger, de-merger or conversion of enterprise type is subject
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to corporate income tax.  It is now clarified (Circular 40/2010/TT-

BTC) that this also included the revaluation of fixed assets

and the value of land-use rights.  Furthermore, the government

issued an official letter on 25 March 2010 which states that

the difference in value derived from revaluation of assets for

purposes of contribution of capital from 2008 backwards is

also subject to corporate income tax.

International Tax Developments

• Tunisia.  On 13 April, Vietnam signed a tax treaty for the

avoidance of double taxation with Tunisia.

• Saudi Arabia.  On 10 April, Vietnam signed a tax treaty for the

avoidance of double taxation with Saudi Arabia.
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