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China

Business Tax

Officially to ‘ensure the smooth and effective implementation
of China’s new provisional business tax (BT) regulations’, the
Ministry of Finance and State Administration of Taxation
(SAT) on 15 December revised the Business Tax Detailed
Implementation Rules (detailed rules). Quite unexpectedly,
however, the amendments to the detailed rules include a major
change to the principle used to determine whether labour services
are provided in China. The new principle likely will have a

significant negative impact on many service providers.

According to the provisional regulations, all entities or individuals
that provide labour services within the territory of the People’s
Republic of China (PRC) are subject to BT. Under the amended
detailed rules, which became effective 1 January, the “provision
of labour services in China” is defined to mean that either the
service provider or the service recipient is located in China. In
other words, the place where the service provider or service
recipient is located will play a key role in determining whether
service income is subject to BT in China. BT will be imposed
on services income if either the service provider or the service
recipient is located in China, regardless of where the services

are rendered.

Scenario New Principle Old Principle
A BT-taxable N/A
B BT-taxable N/A
C BT-taxable N/A
D N/A BT-taxable

® When services are provided by a foreign entity outside China

to Chinese clients, BT liability will be triggered in China for the
foreign provider because the service recipients are Chinese
enterprises. As a result, foreign service providers may have an
additional BT burden, and double taxation may arise on the

same services income.

For Chinese service providers that render services outside
China, the new rules give rise to a tax burden regardless of
whether the services are rendered in China. From this
perspective, the new principle does not provide any preferential

treatment for exports of services.

Service providers -- particularly foreign enterprises -- should
immediately review their business models, estimate the BT
exposure arising from services related to China, and determine
appropriate strategies and actions. There are still many
uncertainties concerning the rules, so it is possible that some
local tax authorities are awaiting further clarification or a notice

from the SAT about how the new rules should be implemented.

Anti treaty shopping legislation and

This amendment fundamentally changes the old BT principle, case law

under which only labour services that were physically rendered

in China were subject to BT. The impact of the change is depicted ® In regulations issued in January 2009 and in two tax cases at

in the following table: the end of 2008, the SAT has made clear its intention to scrutinize

Place Where Labour the use of intermediary holding companies and, in some

Services Rendered

Service
Recipient

Scenario Service

Provider

circumstances, to deny their existence for Chinese tax purposes.

In China In China Outside China

In China Outside China

Outside China ® The SAT issued the Notice on Issues Relevant to the Imple-
Outside China

Outside China In China

mentation of Dividend Provisions in Tax Treaties (Notice 81)

O 0| w|>

QOutside China Outside China In China

on 20 February 2009. This addresses the situation where the

The information below is produced by Loyens & Loeff in Singapore and Tokyo. It is designed to alert those (interested in) doing business
in the Asian region to recent developments in the region. Such developments are discussed in brief terms and are based on generally
available information. The materials contained in this publication should not be regarded as a substitute for appropriate detailed professional

advice. The information below was assembled based on information available as at 31 March 2009.
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withholding tax rate on dividends under a tax treaty is lower
than the 10% rate under domestic law in China. The following
conditions must be met for the recipient of the dividend to enjoy

the treaty benefit:

® The recipient of the dividend must be a tax resident of the

other treaty jurisdiction;

® The recipient of the dividend must be the beneficial owner of
the dividend;

® The dividend must qualify as a dividend under the tax law of
China; and

® Other conditions that the SAT may impose.

In general, these requirements are in line with international
norms. A major change under Notice 81, however, is that the
SAT now requires the non-resident taxpayer or the withholding
agent to provide a host of documentary evidence to prove that

the recipient of the dividend meets these requirements.

A potentially more significant provision of Notice 81 is Article
4, which empowers the tax bureaus in China to investigate
and to deny treaty benefits where the main purpose of a
transaction or an arrangement is to obtain more favourable
treatment of dividends under a tax treaty. Article 4 calls into
question the establishment of a special purpose vehicle (SPV)
in a particular jurisdiction, such as Hong Kong, Singapore,
Mauritius, Barbados or Ireland, if the main purpose is to obtain
the lower withholding tax rate on dividends under the related

tax treaty.

Notice 81 reflects the implementation of the emerging anti-
avoidance principle in China that poses new challenges to the
effective use of SPVs. This principle also underlies the decisions

in the two tax cases discussed below.

In the ‘Chongging case’, the tax bureau in Chongqing disregarded
the existence of an SPV established in Singapore and levied
income tax on the capital gain derived by the SPV’s parent
company from the sale of the SPV. A Singapore parent company
sold to a PRC buyer its Singapore subsidiary, which was
an SPV that held a subsidiary in China. The Chongging tax

bureau disregarded the Singapore subsidiary and treated
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the transaction as a sale by the Singapore parent of the PRC
subsidiary. Consequently, the Singapore parent had to pay
income tax in China at a 10% rate on the capital gain from the

sale, as if it had sold the PRC subsidiary directly.

Two key factors cited by the Chongqing tax bureau were that
the Singapore subsidiary had a very small amount of capital
and did not carry on any business activity other than owning
the shares of the PRC subsidiary. Hence, the Singapore

subsidiary lacked economic substance.

The SAT has since provided a stronger regulatory basis for
disregarding the existence of an SPV that lacks economic
substance in the Implementation Measures for Special Tax
Adjustments (for Trial Implementation) (Circular 2), issued
on 9 January 2009. Among other things, Circular 2 sets out
detailed rules for the anti-avoidance principles in China’s
income tax legislation. Article 94 of Circular 2 specifically
permits the tax authorities to disregard the existence of an
enterprise that lacks economic substance, particularly one
established in a tax haven, and thereby to prevent tax avoidance

by both related and unrelated parties of the enterprise.

In the somewhat more controversial ‘Xinjiang case’, a
Barbados company sold its PRC subsidiary at a gain. The tax
bureau did not allow the Barbados company to enjoy the capital
gains tax exemption under the tax treaty between China and
Barbados. The basis for the decision appears to be that the
Barbados company was not a tax resident of Barbados, but
the tax bureau also cited concerns about a lack of legitimate
business purpose for the transaction and abuse of the tax
treaty. The case was decided by the provincial tax bureau
in Xinjiang, and the SAT officially reported the case in
December 2008. This case involved the sale and buy-back of
an equity interest in a joint venture company in China by a
Xinjiang company and a Barbados company. The Barbados
company was an SPV established by a US company. The
transaction resulted in the Barbados company deriving a
US$12 million capital gain in less than a year. If the transaction
had succeeded, the Barbados company would have been

exempted from income tax in China under the tax treaty.

In the light of these developments, we urge our clients and

readers to re-examine their current Chinese holding structures.



White List of non-CFC countries published

® The State Administration of Taxation (SAT) issued a ruling

(Guo Shui Han [2009] No. 37) on 21 January 2009 which lists
Australia, Canada, France, Germany, India, Italy, Japan, New
Zealand, Norway, South Africa, the United Kingdom and the
United States as countries with effective tax rates that exceed
the threshold referred in the CFC provisions of the Enterprise
Income Tax Law. As a result, the undistributed or under-
distributed profits arising from CFC’s of these countries do
not need to be included in the taxable income of the Chinese

resident shareholder provided that a resident shareholder
can produce the evidence of its residency. The list is considered
controversial amongst tax practitioners as many countries
which should be on the list, do not appear on the list, such as
The Netherlands and Luxembourg. The impact should be
rather minimal given China’s tax credit system, allowing
Chinese companies to claim tax credits for up to three tiers

of subsidiaries.

Dividends and interest paid to qualified
foreign institutional investors

® The SAT issued a ruling (Guo Shui Han [2009] No. 49 on 23

January 2009 confirming that dividends and interest paid by
a resident enterprise to a qualified foreign institutional investor
(QFII) are subject to 10% withholding tax unless an applicable
tax treaty or tax arrangement provides for a reduced withholding
tax rate. The paying resident enterprise is required to act as

a withholding agent.

Share appreciation rights and restricted
share units

® The SAT and MOF jointly issued a notice (Cai Shui [2009]

No. 5) on 7 January 2009 addressing the tax treatment of share
appreciation rights (SARs) and restricted stock units (RSUs).
Income derived by individuals from SARs and RSUs issued
by listed companies in or outside China is subject to individual
income tax. In principle, the difference between the share price
at the time of exercising the rights and the price paid for the
stock options are treated as employment income. However,
such gains may be calculated and taxed separately from the

monthly salary.
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International Tax Developments

Saudi Arabia. The income and capital tax treaty between
China and Saudi Arabia signed on 23 January 2006, entered
into force on 1 September 2006. The treaty generally applies
from 1 January 2007.

Hong Kong

Budget 2009

® Hong Kong’s 2009-2010 budget, delivered on 25 February,

offers limited tax cuts but introduces a broad spectrum of
measures aimed at strengthening economic ties in the Pearl
River Delta region and promoting technological and creative
industries in Hong Kong while consolidating Hong Kong’s status

as a financial, business and tourism hub.

The government hopes these measures will develop Hong
Kong as a culturally vibrant and green society and ensure that
society’s less fortunate are not left behind. While the budget
can be commended for laying the foundation for the creation
and preservation of jobs, and for the building of a caring and
greener society in the medium to long term, it contains very
few immediate measures, tax or non-tax, that are necessary to
alleviate the burden suffered by those most affected by the
economic downturn, like middle-income earners and small and

medium-size enterprises.

The 2009-2010 budget is broad in coverage but short on
specifics, especially on immediate measures to weather the
economic crisis. Since economic conditions are likely to
deteriorate or change rapidly in the next 12 months, it is crucial
that specific details are introduced and implemented as
soon as possible to meet the challenges brought about by

such volatility.

The budget provides a one-time 50% reduction in the salaries
tax and personal assessment tax (subject to a ceiling of HKD
6,000) for the 2008-2009 assessment year, which is notably
lower than last year's 75% reduction with a ceiling of HKD

25,000. The low amount may do little to alleviate the problems



facing middle-income earners because it would have minimal
impact on cash flow. Also, the tax reduction does not extend
to profits tax and property tax (for taxpayers who have not
elected personal assessment); therefore, there would be no
relief extended to SMEs, which would have helped them weather

the economic storm.

The budget proposes a waiver of rates for the first two quarters
to be capped at HKD 1,500 per quarter, a decrease from last
year's HKD 5,000 per quarter for four quarters. Although this
represents welcome relief for some, the amounts may be

insufficient to have a significant impact.

The budget promotes the use of electric cars by eliminating
the first registration tax for five years. The budget also sets
aside funds to overhaul buildings to improve their energy

efficiency.

Environmental protection has become one of the key global
challenges of the 21st century. It plays an increasingly important
role in the growth and sustainability of an economy with
environmentally friendly industries presenting a largely untapped
growth area that could be explored for its tremendous value,
wealth, and job creation potential. The tax community believes
the budget should have introduced more macro initiatives,
such as tax holidays for companies in environmentally friendly

industries like those in mainland China.

The budget has unveiled plans to create 62,000 jobs over
two to three years through a host of infrastructural projects
and internship programs. However, the budget is vague
regarding exactly how these plans would be implemented.
Analysts recommend quick implementation of the specific
plans with regular reviews of their effectiveness to determine
whether fine-tuning is required to respond to the rapidly changing

economic conditions.

While the government’s proposed issuance of government
bonds is a positive step in creating more channels for raising
funds, the government has yet to think about exactly how this
would be implemented, such as the bond issuance timetable
or the mechanism for its proper management. Transparency
is vital to the success of this important initiative. Therefore,

announcements of further plans and details -- for example, how
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the amount raised would be used, whether for long-term capital

expenditure or in specific investments -- are eagerly anticipated.

Recent developments that have shaken the foundations of the
global banking industry underscore the importance of vigilant
regulation of banks and other financial bodies. The government’s
efforts in the enforcement of existing regulations and the
introduction of new rules to restore confidence in the banking

sector are welcome.

There should be continuous dialogue between the government
and the banks to facilitate the smooth flow of funds to the areas
that most require funding, such as to SMEs, which often face

obstacles in obtaining funding.

Technology-intensive industries, such as biotechnology, can
generate immense value and employment opportunities.
Because many of these industries are still at a fledgling stage
in Asia, they present an exciting area of growth and opportunity
for Hong Kong. Therefore, the government’s technological
initiatives, such as benefiting the Hong Kong Science and
Technology Park with a third phase and extra funding for research
grants, are welcome. Nevertheless, the budget could have
introduced favourable tax measures for these industries, such
as tax holidays, super deductions for research and development
expenses, and deductions for expenses incurred on the
acquisition of intellectual property, to encourage the development

of such industries in Hong Kong.

The Islamic finance market has long been identified as a
potential development area for Hong Kong, given its status
as one of the world’s largest financial centres and fund
management hubs. As such, the government's prospective
introduction of specific stamp duty- and profits tax-related
measures for Islamic finance designed to enhance the growth
of the Islamic finance market is highly anticipated. These
measures should be developed and introduced as soon
as possible to enable Hong Kong to participate and compete

in this high-growth industry.

Currently, a company that has paid tax for a profitable year but
subsequently incurs tax losses cannot carry back its tax losses
and may find itself strapped for cash in the loss-making years.

Considering the worsening fiscal conditions, the government



should seriously consider allowing companies to carry back
their tax losses for one year. It would help SMEs by injecting
them with some much-needed funds via tax refunds, thus easing
their cash flow needs. While the introduction of special loan
guarantee programs in late 2008 -- through which SMEs should
be granted easier access to funds and greater flexibility in their
use -- is commendable, the government should facilitate regular
dialogue between the banks and SMEs to understand the
obstacles faced by the SMEs in obtaining loans and those
by banks in approving loans to come up with practical solutions.
A balance must be struck between easing the credit crunch
and managing the bad debt risks. Therefore, the government
should conduct regular reviews of the SME loan programs

to ensure it achieves the intended objectives.
International Tax Developments

® Luxembourg. The Hong Kong-Luxembourg tax treaty, signed

on 2 November 2007, entered into force on 20 January 2009.

India

Royalty income attributable to PE

® The Authority for Advance Rulings (“AAR”) reportedly recently
issued a ruling in the case of WorleyParsons Services Pty. Ltd.
In this case, the AAR held that royalty income cannot be taxed
as business income under Article 7 of the India-Australia Tax
Treaty unless it has a real and intimate connection with the
permanent establishment (“PE”). The AAR further held that
merely having a PE in the source country does not mean that

the services rendered are effectively connected with it.

Permanent Establishment
® It was ruled by the Pune Income Tax Appellate Tribunal that
a German company'’s Indian subsidiaries do not constitute a
permanent establishment in India because the functions of the
foreign company and the Indian subsidiaries are different;
therefore, the company is not subject to taxation in India,
the Pune Income Tax Appellate Tribunal has ruled in ACIT v.
Epcos AG.
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Service Tax

Based on circular No 111/05/2009-ST dated 24 February 2009,
the Indian government has reduced the rate of Service Tax.
The general rate of service tax applicable to all taxable services
has been reduced to from 12% to 10%. With this, the effective
rate of Service Tax stands reduced from 12.36% to 10.3%.

This rate is effective 24 February 2009.

Split salary arrangements

The Supreme Court ruled on 25 March that an Indian employer
has to withhold Indian income tax from the salary it pays to
its employees working in India, as well as in respect of the
salary paid to its employees by an overseas company, if the
employees only rendered their services in India. In other
words, a split salary arrangement would only sort the desired
effect of avoiding Indian salary withholding tax provided
the overseas employment requires the individual to work
outside India. Consequently, situations where the seconded
employee would continue to receive a salary from his/her
country of secondment aside from the Indian salary, would be

exposed to Indian income tax.

Indonesia

Income tax on sale of Indonesian shares

Indonesia issued a decree (258/PMK.03/2008) that sets a rate
of 25% of the transaction value for the deemed taxable gain
derived from the disposal of shares in a foreign company
domiciled in a tax haven country that acts merely as a special
purpose vehicle and holds shares of an unlisted Indonesian

company. The regulation entered into force on 1 January.

As such, the non-resident seller of the shares of the interposing
company abroad will be subject to a final effective tax of 5%
(that is, 20% multiplied by 25%), based on the transaction value.
It is not specified, however, how to determine whether a country
is a tax haven. Further, this regulation does not apply if an
applicable tax treaty gives the resident country of the seller an

exclusive right of taxation.



The tax is based on a deemed gain as stipulated by the finance
minister. Thus, it is payable regardless of whether the gain is
actually realized. It is to be withheld by the purchaser of the
shares if the purchaser is a tax resident of Indonesia. If the
purchaser is a non resident, the Indonesian company must
account for the tax even if the transaction takes place abroad
and may not be disclosed to the Indonesian company (as there

is no change in the company’s shareholders).

The tax must be remitted to Indonesia’s state treasury by the
10th day of the month following the month in which the disposal
takes place. A specific report must be filed with the director
general of taxation by the 20th day of the month following the

month in which the disposal takes place.

Revision of CFC rules

By Ministry of Finance issued Regulation No. 256/PMK.03/
2008 on 31 December 2008 the government revised the
CFC provisions. The new CFC provisions are in line with the
provisions of the revoked Decree No. 650/KMK.04/1994 except
that they do not contain a list of blacklisted jurisdictions and
thus apply to all foreign subsidiaries, regardless of where they

are incorporated.

Permanent establishments/branches

With effect from 1 January 2009, based on MoF Regulation
No. 257/PMK.03/2008 dated 31 December 2008, the after-tax
profits of a permanent establishment are exempt from the 20%

branch profits tax where:

® all of the after-tax profits are reinvested in the form of capital
participation in a newly-incorporated Indonesian company

that is resident in Indonesia;

® the newly established company conducts business activities
in accordance with its deed of establishment no later than 1

year from the date of establishment;

® the re-investment is done in the same tax year in which the

income is received / earned or the year after; and

® the re-investment is not transferred for a minimum of 2 years

from the date the company commences business.

LOYENS & LOEFF  Asia Newsletter — Spring 2009

Services

With effect from 1 January 2009, based on MoF Regulation
No. 244/PMK.03/2008 dated 31 December 2008 all types of
services, including the rental of property (other than land and
buildings), technical, management, construction, consultancy
and “other services”, are subject to 2% withholding tax, provided
that the recipient of the income has a Tax Identification Number
(NPWP). Where the taxpayer does not have a NPWP, an
additional withholding tax of 100% applies.

“Other services” as mentioned above include appraisal,
actuary, accounting, bookkeeping and financial statement
attestation, design, drilling (except if executed by a PE) and
support services for oil and natural gas mining, mining and
support services for non-oil and natural gas mining, aviation
and airport support, forest felling, waste treatment, outsourcing,
brokerage / agency, securities trading (unless executed by
the Indonesian Central Securities Depository), custodian /
depositing / consignment (unless executed by the Indonesian
Central Securities Depository), dubbing and voice mixing,
film mixing, computer software service, installation, repair
and maintenance, manufacturing, investigation and security,
event organizing, packing, media, pest control, cleaning and

catering services.

Japan

2009 tax plan approved by diet

On 27 March 2009, the 2009 Tax Plan was approved by

Japanese Diet.

The main topic of the Tax Plan was the groundbreaking Foreign
Dividend Exclusion system. Up to the tax year 2009, dividends
received by Japanese companies from foreign subsidiaries
were fully subject to Japanese corporation tax at approx. 42%
(although credits for taxes paid were available). As of 1 April
2009, in principle dividends received by a Japanese company
from foreign subsidiaries will be exempt for 95% from Japanese
corporation tax provided that amongst others the Japanese

company owns an interest of 225% for at least 6 months.



On the other hand, direct and indirect tax credits can no longer

be taken into account.

For small and medium enterprises (SMEs) (e.g. companies with
a capital of JPY 100 million or less) with a taxable income of
up to JPY 8 million, the corporation tax rate is reduced from
22% to 18%. This reduced rate applies for the coming two
fiscal years. Also, for SMEs the possibility to carry back tax
losses will be available again, effectively for NOLs sustained

in years ending on or after February 1 2009.

Additional measures announced

On 31 March 2009, Prime Minister Aso instructed the government
to consider additional measures to help Japan face the current
economic crisis. One of the measures would be the (temporary)

reduction of gift tax.
International Tax Developments

Netherlands: As per 1 March 2009, the social security treaty

between Japan and the Netherlands entered into force.

Brunei: Japan recently concluded an income tax treaty with

Brunei. Details will be published shortly.

Kuwait: Japan recently started negotiations on an income tax

treaty with Kuwait.

Spain: Japan recently signed a social security treaty with Spain.

Details will be published shortly.

Korea

Reduction of withholding tax rates

® The withholding tax rates on interest, dividends etc. have
been reduced per 1 January 2009 from 27.5% to 22% (including
the 10% surtax). Where appropriate, with careful tax planning
given the increased scrutiny by the Korean tax authorities
where Korean tax savings under favourable tax treaties are
being claimed, these rates may be further reduced under

applicable tax treaties.
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Limitation on tax losses carry forward

Up to 2009, in case of a merger, tax losses existing at the level
of the surviving entity could be offset against profits generated
by the business of the disappearing entity. This is no longer
the case regarding mergers that take place on or after 1 January
2009.

Direct refund of withholding tax

As per 1 January 2009, foreign companies and individuals
do no longer need to apply for a refund of withholding tax on
for example dividends or interest payments via a withholding
agent. Instead, they can directly apply for the refund with the

government provided that certain conditions are met.

International Tax Developments

Netherlands: Recently, the agreement between the Netherlands
and Korea on mutual administrative assistance in customs
matters entered into force. The agreement is aimed to prevent
fraud on cross-border flows of goods and should help fight the

trafficking of drugs.

Malaysia

Mini-budget 2009

Further to the 2009 Budget of 1 September 2008, a “mini-
budget” was proposed on 10 March 2009 to help stimulate the

Malaysian economy. The highlights of the proposals include:

® An accelerated capital allowance for expenses incurred on
plant and machinery. The accelerated capital allowance can

be claimed within 2 years;

® Companies will be allowed to carry back their current
losses up to MYR 100,000 to the immediate preceding year.
This is only applicable for the years of assessment 2009
and 2010; and

® A relaxation of capital market regulations to enable companies

to raise funds, such as abolishing the need for approval from



the Securities Commission when public listed companies SI n gapo re

conduct a rights issue, or for issuance and offerings of equity

securities by unlisted public companies.

Budget 2009

P h - I - - On 22 January 2009, the Singapore government presented
I I p pl n eS the Budget for 2009. The Budget 2009 contains various tax

measures aiming to stimulate a recovery of the Singapore

. economy. The highlights of the tax measures included in the
Temporary close of business of tax

] Budget 2009 can be summarized as follows:
law violators

Reduction of the corporate tax rate
® The Bureau of Internal Revenue (BIR) recently announced

plans to temporarily close down businesses owned by e 15 corporate tax rate will be reduced from 18% to 17%. This

individuals or corporations accused of violating tax laws. If for reduction will take effect from financial year 2009 (YA 2010).

example the owner of the business is a VAT-registered entity

that fails to issue receipts or invoices; fails to file a VAT return; Expansion of the foreign-sourced income
understates taxable sales or receipts by 30% or more; or exemption scheme

fails to register with the BIR, it could be closed down for no less

than five days and will remain closed until the tax debt is paid ® The government will temporarily expand the scope of the

or the violation is rectified. foreign-sourced income exemption scheme to cover all foreign-

sourced income, and not just foreign-sourced dividends,
Taxation of hedgmg agreements branch profits and service income. The government will also

temporarily lift the conditions that are currently required for

® The BIR ruled that a hedging agreement to be entered into by foreign-sourced income to be exempted from tax when remitted

a domestic corporation with a non-resident foreign corporation
involving a commaodity swap is not a loan agreement. Therefore,
the hedging agreement is not subject to documentary stamp
tax. Any gain derived by the domestic corporation as a result
of the hedging agreement is subject to 35% corporate income
tax. The non-resident corporation however is not subject to
Philippine income tax and withholding tax as the execution of
the agreement and the risk management are conducted outside

the Philippines.

Share transfer by trustee

® The BIR confirmed in a ruling dated 14 October 2008 that the

transfer of shares in a domestic company by a trustee to the
trustor-beneficial owner is not subject to capital gains tax.
Reason being that there is no sale of the shares since the trustor
is already the real owner of the shares. The transaction is to
be regarded as a continuation and confirmation of ownership

by the trustor. Also, no donation tax is due.
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to Singapore.

The expanded exemption applies to all foreign-sourced income
earned before 22 January 2009 and remitted to Singapore
between 22 Jan 2009 to 21 January 2010 (both dates inclusive).

Enhancements to loss carry-back scheme

® The loss carry-back relief system will be enhanced for the
years 2008 and 2009 (YA 2009 and 2010). The cap on losses
that can be claimed against past taxable income is increased
from S$100,000 to S$200,000. In addition, businesses will
be allowed to claim losses against the taxable income of
their preceding three years of assessment, instead of just the

immediate preceding year.
Other measures

® Other measures in the Budget 2009 include:



® An accelerated capital allowance for plant and machinery;

® Enhancements to and streamlining of fund management

incentives;

® Enhancements to Financial Sector Incentive - Headquarter
Services (FSI-HQ) Scheme;

® Extension and Enhancement of Commodity Derivatives
Traders (CDT) scheme;

® A tax framework for qualifying corporate amalgamations
will be introduced so that it becomes easier for companies to

restructure and rationalize;

® An accelerated write-down allowance is introduced for the
acquisition of intellectual property rights for Media and Digital

Entertainment businesses;

® Writing down of renovation and refurbishment expenses
of business premises incurred during the financial years
ended 2009 and 2010 are temporarily allowed within one year

instead of over three years;

® Tax deductions for donations made in 2009 to approved

institutions are increased from 200% to 250%;

® A property tax rebate of 40% will be provided for Industrial

and Commercial Properties;

® To support Singapore households and individuals special
measures are introduced. Among others a personal income
tax rebate of 20% (capped at S$ 2,000) will be granted to tax
residents for YA 2009, additional GST credits are granted in

2009 and rental rebates will be provided; and

® A temporary expansion of the scope of the current FSIE
Scheme under section 13(8) of the ITA to cover all foreign-
sourced income accrued on or before 21 Jan 2009 and
received in Singapore by specified resident taxpayers from
22 Jan 2009 to 21 Jan 2010 (both dates inclusive); and

® temporary lifting of the “subject to tax” and “foreign headline
tax rate” conditions specified in section 13(9) of the ITA for
tax exemption of foreign-sourced income accrued on or before
21 Jan 2009 and received in Singapore by specified resident

taxpayers during the 1-year exemption period.

With the temporarily liberalized FSIE Scheme, foreign-sourced
incomes which are not covered by section 13(8) tax exemption,
such as foreign interest, rental or royalty income, can now qualify
for tax exemption provided the income was earned on or before
21 January 2009 and is received in Singapore by a specified

resident taxpayer during the 1-year exemption period.

In the case of dividends paid by non-resident companies
which are substantially (more than 50% of the ordinary shares)
and directly owned by specified resident taxpayers on 21
January 2009, the liberalized FSIE Scheme will also apply
to dividends paid by these subsidiaries out of profits already
accrued to them on or before 21 January 2009, as a concession.
However, income tax exemption under the liberalized FSIE
Scheme will only apply to dividends actually received in
Singapore by specified resident taxpayers during the 1-year
exemption period, and the dividends are paid out of revenue
reserves accumulated up to 21 January 2009 by their directly-

owned foreign subsidiaries.

Amalgamations
® Transport rebates and concessions are introduced as well
® Further to the Budget as presented in January 2009, the IRAS

issued on 20 February 2009 a consultation paper on the

as special measures for property developers.

Foreign-sourced income tax exemption
scheme

proposed tax framework for corporate amalgamations. According
to the discussion paper it is proposed to minimize the tax
consequences arising from amalgamations by treating qualifying

® On 20 February 2009, the IRAS issued a circular which further amalgamations as if there is no cessation of the existing

explains the temporary liberalization of the foreign-sourced
income tax exemption scheme (“FSIE”) as announced in the
Budget 2009. The temporary changes to the current FSIE

Scheme for specified resident taxpayers are:
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business by the amalgamating companies. Hence, all risks
and benefits that exist prior to the merger are transferred
and vested in the amalgamated company. The tax treatment

of provisions, trading stocks, capital allowances, accruals,



etc will be ascertained on the basis that the businesses that
have been taken over have not ceased but continue as part

of the business of the amalgamated company.
Transfer pricing

® Further to the draft circular issued in October 2008, the IRAS
issued a final circular on 23 February 2009 which discusses the
transfer pricing guidelines for related party loans and related
party services. As the contents of the finalized circular are
comparable to the draft circular issued in October 2008, we
refer for more details to our prior coverage of the draft circular

in our Asia Newsletter of January 2009.
International Tax Developments

® OECD. ltis reported on 11 March 2009 that Singapore has
been added to the OECD’s list of non-cooperative tax centres.
Note however that on 6 March, Singapore’s Ministry of Finance
stated that Singapore has decided to endorse the OECD
standard for the effective exchange of information through
tax treaties. To implement the standards, draft legislation will

be introduced in the course of 2009.

Taiwan (R.0.C)

Free zone for distribution activities

In January 2009, a physical income tax free zone has been
designated in Taiwan to allow companies in the Airport Park to
carry on international distribution activities, including simple
transformation of products, and enjoy exemption from Taiwan
income tax, business tax (VAT) and customs. There are no
restrictions as to the type of products but sales to Taiwan are
limited to 10%. This is the first designated income tax free zone
and may result in more companies setting up their distribution

centres in Taiwan.
Tax holiday for investments

® On 12 January, a number of important tax revisions were

introduced to give an impulse to the declining economy of
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Taiwan. Among others the Statute for Promoting Industrial
Upgrading (SPIU) has been revised as a result whereof a five-
year business income tax holiday will apply to new investment
and increased investment for the expansion of manufacturing
and related technology companies from July 2008 through
31 December 2009.

Cut in tax rates

On 5 March 2008, the Taiwanese government announced its
plans to reduce the corporate tax rate from 25% to 20. Further-
more, a reduction of the personal income tax rate is proposed
for the three lowest brackets which would result in tax rates
of 5, 12 and 20%. Both proposals still need to be approved by
the Taiwanese parliament. If approved, the changes will take

effect as of 1 January 2010

Deferral of taxes

It was recently announced that persons subject to personal
income tax (PIT) or business income tax (BIT) can apply for
a deferral of PIT and BIT liabilities in the 2008 annual return
and for underpaid PIT or BIT tax liabilities from previous years
with a payment deadline after 4 February 2009. In order to be
eligible for the BIT deferral, business’s revenue must have
fallen by at least 30% during the periods from September to
December 2008 and January to April 2009. Additional conditions

are also posed on taxpayers applying for PIT deferral.

Transfer Pricing

On 19 February 2009 a note was released for smaller businesses
to simplify the documentation procedure for transfer pricing
transactions. A company that meets one of the following
conditions is allowed to use alternative information to prove the
compliance with the arm’s length principle instead of filing a full

official transfer pricing report:

® total revenue (including net business revenue and non-

business revenue) cannot exceed NT $300 million; or

® total revenue in excess of NT $300 million must be less
than NT $500 million and must meet one of the following

requirements:

10



® The businesses cannot have received any special tax Personal income tax (which tax came into effect on 1 January
2009) from January 2009 to May 2009. The deferral only means

that the tax authorities will temporarily refrain from PIT collection

benefits or deducted any carry over losses. There are a few
exceptions to this rule which are not further discussed here;
or from taxpayers, rather than an exemption from tax liability which

can only be decided by the National Assembly. It is not certain

® Financial holding corporations or corporations and their . o . )
what happens if the tax liability is not waived in May as formally

subsidiaries must be formed in compliance with the . .
the employers, who have not withheld any taxes, would continue

Business Merger and Acquisition Law. They cannot have . . o
to be responsible for any shortfall in tax liability.

had any transactions with associated persons (their head-

uarters or subsidiaries) outside R.O.C. territory. Other .
. ) Y Transfer Prices

types of businesses also cannot have had any transactions

with associated enterprises in other countries; or . ) ) )
®  The Ministry of Finance (“MoF”) has drafted a Circular to provide

* the transfer pricing transactions of businesses that do not some amendments in relation to the existing transfer pricing

fall into the first or second of the abovementioned categories guidelines. The most important change relates to the proposed

20%, which also included ownership of equity in companies
without shares, in a company will render the parties “related”

regardless of whether the company is a limited liability or a joint

Vietnam

stock company.

Tax breaks Tax treatment of foreign contractors

® Temporary relief measures were recently introduced by the @ A new circular (134/2008/TT-BTC), with effect as per 1 January

Vietnamese government which include among others: 2009, has been issued to clarify the tax treatment of foreign

) ) . contractors. According to the circular, foreign companies are
® A reduction to 5% VAT on various goods and services;

subject to tax on payments from Vietnam for cross-border

® A provisional refund of 90% of the refundable input VAT; businesses regardless of whether a permanent establishment

is constituted.
® A 30% enterprise income tax reduction for 2009 and the
fourth quarter of 2008 for small and medium-sized companies ® Foreign contractors will be subject to VAT for providing taxable

which charter capital stated does not exceed VND 10 billion . . . .
services, or services associated with a supply of goods, that

or that do not employ more than 300 people during the fourth
quarter of 2008;

are provided and used in Vietnam or that are provided outside
of Vietnam but used in Vietnam. Foreign contractors are subject

* Various measures that allow certain type of companies to to Enterprise Income Tax on income derived from providing

defer their enterprise income tax payments; and goods or services associated with the supply of goods in

Vietnam. This rule includes supplies of goods delivered inside

® Various measures that allow the deferral of personal income
tax payments for certain types of income for both residents

and non-residents.

Deferral of taxes

It was recently announced that resident tax payers are

entitled to a deferral of the monthly withholding payment of the
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the territory of Vietnam and supplies of goods associated with
services conducted in Vietnam. Income from the supply of
goods associated with services is taxable regardless of whether
the supply of goods and services is covered under one contract

or different contracts.

Foreign contractors are also subject to EIT on service income,

loan interest, royalties, and capital gains from securities



transactions, income from the disposal of assets or transfer of
asset use rights, compensation received due to contractual

breaches and other types of income.

International Tax Developments

® Jreland. On 10 March 2009, the tax treaty between Vietham and

Ireland was signed which generally applies from 1 January 2009.
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