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China

Representative offices

• China changed its tax treatment of Representative Offices

(ROs).  Based on SAT circular 18/2010, as of 1 January 2010,

they no longer can be tax exempt.  They can choose either the

cost plus or the actual income method.  Although it may seem

to be a significant development, reality is that, previously, the

vast majority of ROs were already reporting tax in China, as

required under previous tax circulars.  The cost plus method

has thus far been the most commonly used method.  Based

on the prescribed formula, it meant a mark up of approx. 17%

on top of the cost incurred by the ROs, with the 17% being

taxable at the 25% enterprise income tax rate.

• The cost plus method will now require a mark up of 18.75%,

subject to 25% enterprise income tax.

• Alternatively, if ROs choose the ‘actual income’ method, provided

they keep their books properly, they could potentially report a

zero profit (provided they do not earn any income of course).

ROs will continue to be a favourable means of quickly establishing

oneself in China, and we do not expect that this change should

stop investors from doing so.

• We encourage our readers, where appropriate, to consider the

actual income method.

Technical services

• China’s State Administration of Taxation on 26 January issued

Guoshuihan [2010] No. 46 (Circular 46), clarifying the tax

treaty treatment of technical know-how transfers and related

technical services.

• Circular 46 says that technical service activities relating to

the transfer of usage rights to technical know-how constitute

part of a technology transfer and that income arising from

those activities falls under the scope of royalties in China’s

tax treaties.

• However, it also says that if the licensor of the technology

provides the technical services in the location of the licensee

by assigning personnel and has a permanent establishment

(PE) in the location of the licensee according to the applicable

tax treaty, the service income attributable to that PE will be

subject to the terms of treaty article 7 (on business profits),

and the personnel will be subject to the dependent personal

service provisions of the treaty.  Income from the technical

services will still be subject to the royalty provisions if it is

not attributed to the PE or if the services do not create a PE.

• Circular 46 also explains that the royalty rules may apply

temporarily if a deemed service PE cannot be determined

in advance because of uncertainty about the duration of

service (for example, if the fees, including technical service

fees, are paid immediately after the technology transfer

agreement is issued).

• The business profits rules will replace the royalty rules after

the PE is created and the related income has been confirmed

as being effectively connected with that PE.  In that case,

income tax treatment previously subject to the royalty clauses

will be adjusted accordingly when subjecting the PE to

enterprise income tax for the business profits, and the

personnel to individual income tax.

• For technology transfer and service agreements signed before

1 October 2009, related service activities extending beyond

October 1 are subject to Circular 46 and Guoshuihan [2009]

No. 507 (for prior coverage, see Doc 2009-21128 or 2009

WTD 183-3 ) if their income tax treatment has not been settled.

 In those cases, the full duration of the work will be used to

determine whether the service activities extending beyond

1 October create a PE.  However, income tax imposed before

1 October on the technology transfers and technical services

using the royalty rules will not be adjusted.
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Hong Kong

Budget for 2010/11

• The Budget for 2010/11 was presented by the Financial

Secretary on 24 February 2010.  Details of the Budget, which

unless otherwise indicated will apply from 1 April 2010, are

summarized below.

Corporate tax

• accelerated 100% tax deduction for capital expenditure on

environmental-friendly vehicles;

• extension of tax deduction for capital expenditure on

intellectual property rights to cover registered trademarks,

copyrights and registered designs;

• extension of concessionary profit tax rate at 50% of the normal

rate applicable to interest income and profits derived from

qualifying debt instruments, to cover those with a maturity

period of less than three years, and relaxing of requirements

that such debt instruments be issued to the public in Hong

Kong; and

• extension of tax exemption to offshore funds engaged

in futures trading.  For this purpose, the lists of recognized

stock exchanges and futures exchanges under the Inland

Revenue Ordinance will be updated.

Individual tax

• A one-off reduction of 75% of the 2009/10 final tax liability

in respect of salaries tax, and tax under personal assessment,

is proposed.  The reduction is subject to a ceiling of HKD

6,000.

Stamp duty

• increase in the stamp duty rate on transactions of properties

valued over HKD 20 million from 3.75% to 4.25%.  Buyers

will no longer be allowed to defer stamp duty payment on

such transactions; and

• extension of the stamp duty concession in the trading of

exchange traded funds to cover funds that track indices

comprising not more than 40% of Hong Kong stocks.

Other taxes

• waiver of property rates for 2010/11, subject to a ceiling of

HKD 1,500 per quarter for each rateable tenement;

• waiver of business registration fees for one year; and

• abolition of duty-free concessions on tobacco products for

incoming passengers.

Exchange of information bill

• The Inland Revenue (Amendment) (No.3) Bill 2009 (“Bill”) was

passed by the Legislative Council on 6 January 2010.  The Bill

was enacted as Inland Revenue (Amendment) Ordinance 2010

(“Amendment Ordinance”), which was gazetted on 15 January

2010.  Upon coming into operation, the Amendment Ordinance

will enable Hong Kong to adopt the latest international standard

on exchange of information in concluding a comprehensive

double tax agreement with other countries.

• The rules, made pursuant to section 49 of the Inland Revenue

Ordinance (Cap 112), require that, unless exceptional

circumstances exist, the Inland Revenue Department (IRD)

must notify a subject person before any information relating to

that person is disclosed.  The person may request a copy of

the information and request IRD to amend any information that

the person considers factually incorrect.  The rules stipulate

that an Eol request can be approved only by a directorate

officer of IRD, and set out the information that a treaty partner

has to provide to ensure that the Eol requests are justified,

specific and relevant. The rules also prevent IRD from

disclosing any information that relates to a period before the

effective date of the relevant CDT A.

International Tax Developments

• Brunei.  Hong Kong signed a double tax treaty with Brunei

on 20 March 2010.  The maximum rates of withholding tax

are 0% on dividends, 10% on interest (5% if received by a

bank or other financial institution), 5% on royalties and 15%

on service fees (technical and management services).

• Indonesia.  See the Indonesia section of this newsletter.

• The Netherlands.  Hong Kong and The Netherlands signed a

comprehensive double tax treaty on Monday 22 March 2010.
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The treaty provides for an exemption of dividend withholding

tax if certain substance conditions are met.  It provides for a 3%

withholding tax on royalties, which is an improvement on the

statutory withholding tax rate in Hong Kong (4.9%). Capital

gains on the  sale of shares are taxable only in the state of the

seller unless the shares pre-dominantly consist of real property

located in the other state, in which case both states are

allowed to tax a capital gain.  The treaty also provides for a

time threshold to protect against projects or studies being

a taxable source of income in either state provided the works

do not exceed 183 days.

India

Budget 2010

• On 25 February 2010 the government presented the 2010

Budget.  A number of interesting features are the following:

• No Corporate Direct Tax proposals because the draft code

is proposed to be introduced 1 April 2011;

• The surcharge for domestic companies with total income

exceeding Rs 10m will be reduced from 10% to 7%;

• The Minimum Alternate Tax to be increased from 16.99% to

19.93% for domestic companies and from 15.84% to 19% for

foreign companies;

• Personal tax: the maximum rate will still be 30% on income

exceeding Rs 800,000 p/a;

• Technical services: the government clarifies that withholding

tax is due if the utilisation of the services is in India; the place

where the services are rendered is not relevant;

• Weighted tax deductions available for R&D or scientific

expenditure incurred for specified businesses;

• Conversion of companies into LLPs can be free of capital

gains tax provided total sales p/a did not exceed Rs 6mio in

each of the 3 preceding years;

• Introduction of the dual GST on 1 April 2011;

• The CENVAT rate to be increased from 8% to 10%; and

• The Service Tax continues to be 10% with extension of a

number of services which are covered by Service Tax.

Beneficial ownership

• It was reported that the Authority for Advance Rulings (“AAR”)

recently held that a Dutch company earning capital gains

income from certain proposed India-based divestments would

not be subject to tax in India under the provisions of the India-

Netherlands tax treaty.  It also held that the Dutch company

was the beneficial owner of such gains and could not be

considered a mere conduit of its German parent company.

E*Trade / Mauritius tax treaty

• The Authority for Advance Rulings (“AAR”) has ruled that E*

Trade is entitled to the beneficial capital gains tax treatment

under the India-Mauritius tax treaty (“Treaty”) and is hence

not taxable in India.

• E*Trade Mauritius Ltd. (“ETM”) is a wholly owned subsidiary

of US based Converging Arrows Inc (“CAI”), which is in turn

a wholly owned subsidiary of E*Trade Financial Corporation

(“ETFC”), also a US company.  ETM was holding shares of an

Indian company, IL&FS Investmart (“IL&FS”).  The transaction

in question was the sale of the entire stake of ETM in IL&FS

to HSBC Violet Investments (“HSBC”), also based in Mauritius.

• ETM received the funds for this transaction from CAI, its parent

company. Taking benefit of the capital gains tax benefit under

the Treaty, ETM sought a certificate from the Indian tax

authorities (“Revenue”), authorizing payment of consideration

by HSBC sans any withholding tax.

• The Revenue refused to grant a nil withholding tax certificate.

In this connection ETM filed a writ petition before the Bombay

High Court, wherein the High Court without examining the

merits of the case directed ETM to file a revision application

before the Revenue.  After the Bombay High Court’s order

ETM approached the AAR to determine the Indian tax

implications of sale of an Indian company’s shares by a

Mauritius company and the applicability of Treaty benefits.

• The Revenue claimed that though the legal ownership of

the shares in IL&FS resides with ETM, the real and beneficial
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common directors and ETM’s status as a shareholder of

has been described to define an associated enterprise from

a Hong Kong transfer pricing perspective.

• DIPN No. 46 recognizes that, in order to avoid double taxation,

situations may arise whereby a corresponding downward

adjustment has to be made to profits where a tax treaty partner

state has made an upward adjustment.  It goes on to state

that the downward adjustment is not automatic, and that the

authorities must be satisfied that the upward adjustment in the

other state was justified.

• DIPN No. 46 also refers to statutory provisions and case laws

which are relevant to transfer pricing.

• With regard to the attribution of income and expenditure of PEs,

DIPN No. 46 refers to both Rule 5 of the Inland Revenue Rules

and the “Business Profits” article of tax treaties, whereby the

PE is to be treated as a functionally separate entity that is

operating at an arm’s length.  Profits will be attributed to the PE

if economically significant activities or responsibilities are under-

taken in Hong Kong.  Additionally, the HKIRD will also consider

significant people functions and key entrepreneurial risk-taking

functions when attributing profits to the PE in Hong Kong.

• DIPN No. 46 uses the OECD’s standard and accepts that the

arm’s length principle (ALP) uses independent transactions as

the benchmark to determine how profits and expenses should

be allocated for transactions between associated enterprises.

• DIPN No. 46 utilizes the transfer pricing methods specified in

the OECD Transfer Pricing Guidelines, i.e.:

• the comparable uncontrolled price (CUP) method;

• the resale price method;

• the cost-plus method;

• the profit-split method; and

• the transactional net margin method (TNMM).

• The traditional transaction methods (i.e. the CUP, resale price

and cost-plus) are preferred to the transactional profit methods

(i.e. the profit-split and TNMM) when both can be applied in

an equally reliable manner.  DPIN No. 46 also accepts that

owner of the capital gains is ETFC, and ETM is merely a facade

developed to avoid tax on capital gains in India.  To support

this contention, the Revenue also stated that the transaction

was funded indirectly by the ultimate parent company, ETFC.

Last but not the least, the Revenue also argued that since

the beneficial ownership of the IL&FS shares was with ETFC,

the India-US Tax Treaty should be applied instead of the

India-Mauritius Tax Treaty.

• The AAR has heavily relied on the Supreme Court’s decision

in the landmark case of Azadi Bachao Andolan, which put an

end to the debate relating to use of the beneficial treatment

under the Treaty, by justifying treaty shopping.  The AAR

reiterated the Supreme Court’s decision and stated that the

motive of tax avoidance was not relevant so long as the tax

avoidance was within the framework of law.  It held that ‘Treaty

Shopping’ was not against law and the corporate veil cannot

be lifted to deny treaty benefits.

• The AAR also stated that since ETM was recognized as a

shareholder of IL&FS and also received dividends in its capacity

as a shareholder, merely because the transaction may have

been indirectly funded by ETFC cannot lead to an inference

that ETFC owned the shares in IL&FS.  To take such a view

would blur the mutual business and economic relations

between a holding and subsidiary company.

• An important point made by the AAR was that a subsidiary

has its own corporate personality and the fact that ETFC

exercises acts of control over ETM does not in the absence of

compelling reasons dilute ETM’s separate legal identity.

• On the argument with respect to beneficial ownership, the

AAR held that the concept of ‘beneficial ownership’ which is

used in the Treaty in connection with interest and dividend

was irrelevant in the context of taxability of capital gains.

Relying on Azadi Bachao Andolan and Circular Nos. 789 and

682 of the Central Board of Direct Taxes (“CBDT”), it concluded

that a certificate of residence issued by the Mauritian authorities

will constitute sufficient evidence for accepting the status of

residence as well as beneficial ownership of shares.  Further

the Revenue also alleged that ETFC had ownership rights

over IL&FS, as some directors were found to be common

between ETFC and IL&FS.  However, the AAR observed that

the executive control over IL&FS was never exercised by the
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IL&FS is not in any way affected by the overall control exercised

by the US parent company.

A logistics support provider constituted a PE

• The AAR in a recent ruling in the case of M/s. Seagate Singapore

International held that a permanent establishment would

be constituted in India, on account of warehousing services

and logistics support provided to a foreign enterprise by

Indian independent service providers.  The decision of the

AAR rested mainly on the principle that ownership of premises

is not a pre-condition to the constitution of a PE and even a

demarcated space/area within a warehouse provided by

independent service providers could tantamount to being a

PE of a foreign enterprise.

Indonesia

Beneficial ownership and treaty applications

• On 7 April 2010, in Jakarta, we attended a presentation by the

Director General of Taxation (DGT) office followed by a panel

discussion which included our of counsel Prof Kees van Raad.

We had the opportunity to ask some questions.  It was a very

interesting and much anticipated event.  Although the presentation

was in bahasa, the text of their hand out was in English.

• The DGT office confirmed our reading of Reg 62 that the

various substance tests (used in the treaty application form)

are actually safe harbour tests and not conditions for tax

treaty application, contrary to what many local advisers were

claiming.  The tax office confirmed that if the foreign company

has a valid commercial reason for its existence, and therefore

that its existence is not entirely based on (Indonesian) tax

avoidance, one should in principle be able to apply the tax

treaty without all the substance tests being satisfied.

• That said however, one still has to apply the prescribed form

(so-called DGT 1 form) with the questionnaire and check the

questions raised with either ‘yes’ or ‘no’.  If any of the questions

7-12 under part V is answered with ‘no’, then the tax authorities

are instructed to deny tax treaty application, forcing the overseas

recipient, through its local tax agent (the payer) to go through

the (likely time consuming) objection procedure, followed by

the appeals procedure if the objection turns out negative.

• DGT confirmed our question that if a foreign SPV lender to

an Indonesian borrower were to also have an ‘active business’

and provided this active business has a relationship with the

interest income (e.g. treasury activity) then the foreign lender

would not classify as a ‘conduit’ in the sense of Reg 62.  The

technical basis for this is questionable (Reg 62 does not seem

to allow it), but the outcome is nonetheless welcomed as a

means of answering yes to all the questions in the DGT 1 form.

• For holding structures, the DGT confirms that a foreign company

enjoying a local participation exemption should not stand in

the way of considering the income ‘subject to tax’ per Reg 62.

 Good news for Dutch holding structures.  A question mark is

still whether this will also be the case for countries with a

territorial tax system (e.g. Hong Kong, Singapore).

• The DGT also confirmed that the ‘more than 50% onpaid’

prohibition applies to all the foreign company’s income (so not

on a per source of income basis), to be determined based on

that company’s unconsolidated financial accounts for that year.

• For US recipients, the Indonesian tax office will soon announce

that instead of the DGT 1 format for tax residency confirmation,

the previous form may be used, because IRS was refusing to

adopt the Indonesian DGT1 form for its residency confirmations.

US taxpayers however still need to complete the questionnaire

belonging to the DGT1 form, so there is no escaping that

for them.

• All in all there were some helpful accommodations on the part

of the Indonesian tax authorities clarifying the application

of the new tax regulations.  It was also highlighted by the tax

panel (which included the tax office) that Reg 62 with its

beneficial ownership provisions lack legal basis in the law,

as the existing statutory BO provision (art 26 para 1 a) has a

narrower scope, merely applying a shareholder test or a

management and control test.

VAT

• On 1 April 2010, the new VAT law (Law 42/2009) came into

force.  Interesting points to note are the following:



6LOYENS & LOEFF     Asia Newsletter – Spring 2010

• The tax rates (standard rate is 10%) have not been changed.

• Tax invoice: as of 1 April 2010, a tax invoice must generally

be issued at the same time taxable services or taxable

goods are supplied to a customer.  One can no longer delay

this by one-month as under the old law.  However, if a payment

takes place before the delivery of taxable goods or services,

a tax invoice must be issued at the payment date.

• Invoices: the new VAT law no longer recognizes the so-

called simple tax invoices in addition to standard tax invoices.

 There is only one type of tax invoice now which must be

prepared in a prescribed format and must contain the

minimum information required by the law.  Missing any

part of the information would render the tax invoice defective

resulting in the issuer bearing an administrative penalty

and the recipient not being able to claim the VAT as

input tax.

• VAT on exports of goods and services is now zero rated.

Previously, exports of services were subject to the standard

VAT rate (10%).  The Finance Minister must still issue an

implementing regulation to elaborate on the meaning of

export of services.  The elucidation to Art. 4(1 )(h) states that

the qualifying export services should include toll manu-

facturing services.

• If there is a tax under-payment for a particular month, it must

be settled by the end of the following month.  This is two

weeks more than under the old law.

• If a VAT return for a particular month contains a tax over-

payment, the new law requires that the overpaid tax be

carried over to year end and only by then can a VAT refund

be applied for.  This is different from the old law which allows

VAT refunds on a monthly basis.  However, the new VAT

law allows more parties to obtain pre-audit refunds on a

monthly basis, a facility which was only available for certain

taxpayers under the old law.  The parties included in the

expanded scope are exporters, vendors or service providers

serving VAT collectors and companies engaged in deliveries

of taxable goods with a non-tax collection facility.  The DGT

is required to release a pre-audit refund within a month of

the application submission date after a verification of

the applicant’s tax return.  An audit can be conducted any

time afterwards and if the DGT finds that too much refund

has been granted, a penalty at 2% per month will apply

on the refund amount in excess (as compared to the 100%

penalty under the old law).

Alcoholic beverages

• The Indonesian government has announced that it will remove

the luxury tax on alcoholic beverages but increase the excise

tax on those products by as much as 214%.

• The Indonesian government plans to cancel the luxury tax

(ranging from 40 to 150%) on liquor effective 1 April, but it

announced on 23 March that it will immediately instate a

100 to 214% increase in the excise tax on alcohol for an

average net price increase of 40%, according to media reports.

The new regulations reportedly were posted on the website

of the Directorate General of Customs and Excise on

22 March.

• Excise taxes on domestic alcoholic beverages will increase

by 200 to 214%, while those on imported beverages will go

up 100 to 160%, depending on alcohol content.  Local alcoholic

drinks with a 5% or lower alcohol content, such as beer, will

see the highest increase, according to media reports.  The

Finance Ministry has reportedly also reduced the number of

drink categories for tax purposes from five to three.

International Tax Developments

• Hong Kong.  Hong Kong today (23 March) signed a double

tax treaty with Indonesia for the avoidance of double taxation

and the prevention of fiscal evasion with respect to taxes on

income.  Under the agreement, dividends will be subject to 10%

withholding tax in Indonesia.  If the recipient is a company

holding at least 25% of the share capital of the paying company,

the withholding tax rate will be further reduced to 5%.  The

withholding tax on royalties will be capped at 5%.  The Indonesian

interest withholding tax on Hong Kong residents will be reduced

from the current rate of 20% to 10%.  The treaty will come into

force after the completion of ratification procedures on both

sides.  In the case of Hong Kong, an order is required to be

made by the Chief Executive in Council under the Inland

Revenue Ordinance.  The order is subject to negative vetting

by the Legislative Council.
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Japan

2010 Tax Reform

• In addition to those topics of interest as mentioned in our

January newsletter, please note that under the rules applicable

up to 1 April, a TMK (Tokutei mokuteki kaisha) was subject

to a restriction that more than 50% of its specified bonds and

preferred shares had to be offered in Japan.  As of 1 April, the

50% requirement for specified bonds is abolished, but a

domestic offering requirement for its common shares is added.

 The changes are to be seen as a response to those situations

where TMKs would offer common shares in large denominations

to non-resident investors, as such shares were not subject

to offering restrictions.  We understand that existing situations

should be respected and that the changes would only apply

to new issuances of shares.

International Tax Developments

• Hong Kong.  On 31 March, the Ministries of Finance of Japan

and Hong Kong announced that they decided to conclude a

tax treaty for the avoidance of the double taxation, which will

enter into force after signing and ratification by both countries.

Although the details of the treaty are not yet known, the applicable

withholding tax rates for dividends, interest and royalties will

amount to 10% (5% provided certain conditions are met), 10%

(0% in case of government bonds etc.) and 5%, respectively.

Korea

Tax law changes for 2010

• On 31 December 2009 and 1 January 2010, the government

promulgated changes to various tax laws.  The changes take

effect from 1 January 2010 unless specified otherwise.

• In addition to those topics of interest as mentioned in our January

newsletter, please note that:

• Pursuant to the amendments, an entity engaged in a merger

or horizontal split may not have to recognise the gains or

losses upon transfer of the assets if: (i) there is a continuity

of the interest of the shareholder, and (ii) the minimum

consideration paid in stock amounts to 80%;

• Where a foreign investor repo-sells Korean bonds, we

understand that withholding taxes on accrued interest

will no longer be payable upon the repo transaction. The

amendment will apply to purchases of bonds from 1 January

onwards;

• The tax credit for new growth industries and core technologies

is increased from 3%-6% to 20%, taking effect as of last

January;

• South Korea has launched a new computer-based system

to counter offshore tax evasion.  At the same time, this system

is designed to reduce tax scrutiny of domestic small and

medium-size companies.  The NTS also plans to input data

on overseas companies, potentially purchasing the information

from information providers.  The plan is expected to be effective

as of 1 June; and

• Pursuant to the ‘Tax Incentives Limitations Law, losses

incurred by a passive partner in a transparent limited

partnership may now also be utilised by that limited partner,

whereas previously such losses were only available to the

non-passive partner.

International Tax Developments

• Iran/Latvia.  Income tax treaties concluded by South Korea

with Iran and Latvia, have entered into force in January.  The

tax treaty with Iran provides for a reduction of withholding

taxes on dividends, interest and royalties to a maximum of

10% each.  In the treaty with Latvia, these rates are reduced

to a maximum of 10% (5% if the beneficial owner is a holding

company owning at least 25% of the shares), 10% and

10% (5% for the use of industrial, commercial or scientific

equipment), respectively.

• Korea has agreed to conclude three new agreements on the

exchange of tax information, with Bermuda, Guernsey and

the Marshall Islands.  The movement is in line with the initiative

undertaken by the OECD to promote international exchange

of tax information and transparency.
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Malaysia

New GST

• It was announced by the Malaysian government that corporate

and individual income taxes will be lowered after the Goods &

Services Tax (“GST”) is introduced.  The GST will be set at a

rate of 4% and was expected to be implemented in 2011, but

in February the Prime Minister announced that this will be

suspended until further notice due to opposition from within the

country.  Once the GST Bill enters into force the current service

tax and sales tax will be abolished.

International Tax Developments

• Germany: On 23 February 2010, Malaysia and Germany

signed a new income tax treaty and protocol.  The treaty provides

for a 15% dividend withholding tax rate which is reduced to

5% if the beneficial owner is a company (other than a partnership)

holding directly at least 10% of the capital of the company

paying the dividends.  The interest withholding tax rate under

the treaty is 10% and a 7% withholding tax rate applies to

royalties and technical service fees.  Furthermore it is noted

that Germany provides for a tax sparing credit.  The tax sparing

credit is limited at the relevant treaty rates for dividends, interest,

royalties and technical service fees.  The tax sparing credit

ceases to have effect in relation to income that arises or accrues

after 31 December 2010.

• Belgium: On 18 December 2009, Malaysia and Belgium

signed a protocol to the 1973 tax treaty.  The protocol provides

for a 10% dividend withholding tax rate which is reduced to

5% if the receiving company owns directly at least 10% of the

capital of the company paying the dividends.  There is no

dividend withholding tax if: (i) the receiving company, for an

uninterrupted period, of at least 12 months owns directly at

least 10% of the capital of the company paying the dividends;

or (ii) the dividends are received by a pension fund if the

dividends are not derived from a business carried on by the

pension fund or an associated enterprise.  The interest

withholding tax rate under the treaty is 10% and a 7% withholding

tax rate applies to royalties and technical service fees.  The

protocol contains an exchange of information provision in line 

with article 26 of the OECD Model.

• Malaysia signed amending protocols to the tax treaties with

Australia, Kuwait and the Seychelles that include an exchange

of information provision in line with article 26 of the OECD

Model.  Malaysia is now categorized by the OECD as having

substantially met the internationally agreed tax standards

and as such Malaysia is on the white list of jurisdictions that

have committed to and implemented the OECD’s standards

for international taxation information exchange.

• It has been announced that Hong Kong and Malaysia agreed

to start negotiations for a tax treaty for the avoidance of

double taxation.

Philippines

Optional Standard Deduction

• On 18 February 2010, the Bureau of Internal Revenue (BIR)

issued further details on the availability of the Optional Standard

Deduction (OSD) for a general professional partnership

(GPP) and its partners.  The GPP, which is considered tax

transparent, has to elect for each taxable year whether it

will claim the OSD or the so-called itemized deduction.  The

election must be made in the quarterly income tax return

for the first quarter of the taxable year.  Under the new

regulations, the type of deduction chosen by the GPP must be

the same type of deduction that can be availed by the GPP

partners.  If the GPP opts for itemized deductions, the partners

may claim further itemized deductions which were not

claimed by the GPP.  However, if the GPP opts for the OSD no

further deductions can be claimed by the partners.  If no

election is made the taxpayer is deemed to have chosen the

itemized deductions method for the taxable year.

Exchange of Information

• On 26 January 2010 the Philippines have passed legislation

enabling the country to enter into tax information exchange

agreements to comply with OECD standards.  The legislation

was signed into law in March and will allow the Philippines to

exchange taxation information held by banks and other

financial institutions with foreign tax authorities.  As a result,
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the Philippines aim to be removed from the OECD’s blacklist

of non-compliant jurisdictions.

Singapore

Budget 2010

• On 22 February 2010, the Singapore government presented

the Budget for 2010.  The main items can be summarized

as follows:

• A Productivity and Innovation Credit (“PIC”) will be available

from Year of Assessment (“YA”) 2011 to YA 2015, at 250%

for the first SGD 300,000 of qualifying expenditure per YA for

investments in (i) research and development (“R&D”) done

in Singapore; (ii) registration of Intellectual Property (“IP”);

(iii) acquisition of IP; (iv) eligible design done in Singapore;

(v) automation equipment or software; and (vi) training.  The

balance of the expenditure will be eligible for a 150% in the

case of R&D, and 100% for the other activities.  In addition,

businesses which have at least 3 local employees can convert

up to SGD 300,000 of the tax benefits into a maximum of

SGD 21,000 cash per YA.

• A new Merger and Acquisition (“M&A”) allowance will be

granted to qualifying M&As executed from 1 April 2010 to

31 March 2015.  The allowance is 5% of the value of the

acquisition and is subject to a cap of SGD 5 million per YA.

The allowance is written down equally over 5 years.

Stamp duty on the transfer of unlisted shares for qualifying

M&A deals will be remitted, subject to a cap of SGD 200,000

per year.

• Approved angel investors making qualifying investments

from 1 March 2010 to 31 March 2015 and who invest a

minimum of SGD 100,000 into a start-up in a YA can enjoy

a tax deduction at 50% of their investment at the end of the

second year of holding of the investment.  The deduction is

capped at SGD 500,000 per YA.

• For the period 1 April 2010 to 31 March 2015, companies

carrying out solely ship broking and/or forward freight

agreement traders in Singapore are eligible for a concessionary

tax rate of 10% for a period of 5 years, subject to conditions.

• Ship management fees derived on or after 22 February 2010

from the rendering of ship management services to related

qualifying special purpose vehicles (SPVs) will be treated as

exempt income, subject to conditions.

• Real estate investment trusts.  The existing concessions

for income tax and stamp duty will be extended to 31

March 2015.

• Withholding tax on the gross income earned by non-resident

public entertainers in respect of services performed in

Singapore will be reduced from 15% to 10% on payments

made from 22 February 2010 to 31 March 2015.

• GST: as of 1 July 2010, zero-rating will be extended to include

pleasure and recreational ships, goods supplied for use

on board or installation on a qualifying ship or aircraft and

the transport of goods or passengers via a ship to or from

international waters.

• GST: as of 1 October 2010, a new scheme will be introduced

to allow approved GST-registered businesses to defer import

GST that is payable on their goods at the point of entry into

Singapore for at least one month.

• Property Tax: a progressive property tax will apply to owner-

occupied residential properties for property tax payable

from January 2011, as follows:

• 0% for the first SGD 6,000 of the annual value;

• 4% for the next SGD 59,000 of the annual value; and

• 6% for the balance of the annual value in excess of SGD

65,000.

Tax Framework for Corporate Amalgamations

• On 20 January 2010 the Inland Revenue Authority of Singapore

issued a tax circular on the new tax framework for corporate

 amalgamations.  Currently, amalgamating companies are treated

as having ceased businesses and disposed of their assets and

liabilities, and the amalgamated company as having acquired

or commenced a new business.  Under the new framework,

qualifying amalgamations will be treated as a continuation of

the existing businesses of the amalgamating company by the

amalgamated company.  The Circular deals with the Singapore

tax consequences of among others the cancellation of shares,
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reclassification of assets, unabsorbed losses and capital

allowances etc.  The Circular also contains GST and stamp

duty implications, and administrative procedures, in relation

to the new framework.

Stamp duty on sale of residential properties

• The Inland Revenue Authority of Singapore issued an e-Tax

Guide on 19 February 2010, which deals with the imposition

of seller’s stamp duty (SSD) on the sale of certain residential

properties.

• Pursuant to the e-Tax Guide, SSD will be payable by sellers

of residential properties which are acquired on or after 20

February 2010 and disposed of within 1 year from the date of

acquisition.  Properties acquired before 20 February 2010

are not subject to the SSD when disposed of.

• SSD on the transfer of immovable property is payable at

progressive rates ranging from 1% to 3% of the sales

consideration or market value.  However, the SSD is exempted

on the following:

• transfers by housing developers;

• transfers by any public authority in exercise of its functions;

• property passing on death of owner to persons who are

beneficially entitled to the property, either by virtue of a will

or intestacy laws;

• land acquisitions by the government;

• disposals upon bankruptcy or involuntary winding up of

the owner;

• disposals by foreigners;

• transfers pursuant to a marriage or divorce;

• disposals as a result of re-possession of Housing Development

Board (HDB) flats by the HDB;

• disposals of HDB flats to the HDB under the Selective En-

bloc Redevelopment Scheme (SERS);

• disposals effected via a conveyance direction in which

specific remission for buyer’s stamp duty has been granted 

to the transferee;

• transfers of part interests in HDB flats to immediate family

members; and

• transfers made pursuant to a scheme of reconstruction or

amalgamation.

International Tax Developments

• China: As of January 2010, the second protocol to the

Singapore-China tax treaty has entered into force.  The protocol

makes amendments to the permanent establishment, interest

and elimination of double taxation articles of the existing tax

treaty.  The main details of the protocol can be summarized

as follows:

• The threshold period for furnishing services will be 183 days

within any twelve-month period;

• The scope of the exemption of interest withholding tax has

been increased; and

• Under the elimination of double taxation article a resident

of China deriving dividend income from Singapore will be

given a credit for the underlying tax paid if it owns at least

20% of the shares in the Singapore company.

• Slovenia: On 8 January 2010, Singapore and Slovenia

signed an income tax treaty and protocol.  Under the tax treaty

withholding taxes on dividends, interest and royalties are

generally reduced to 5%.  Note that the provision of services

(including consultancy services for the same or connected

projects) for more than 9 months in a 12-month period constitutes

a permanent establishment under the treaty.

Taiwan (ROC)

Drop shipments constitute PE

• In a recent case the Taipei High Administrative Court decided

that drop shipments of products from Taiwan to offshore

customers are taxed in Taiwan.  The income tax is payable on

the profit attributable to storage and distribution activities

conducted within Taiwan.  It is mentioned by local tax practitioners

that more aggressive audit activities by the tax authority can

be expected.  Companies that engage in similar drop shipments
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from Taiwan to other countries should review their business

models carefully and consider planning techniques to minimize

their tax exposures.

Tax treatment of shipping leases

• On 26 February 2010 Taiwan’s Ministry of Finance issued

an explanatory letter clarifying the tax treatment of foreign

enterprises operating ships in the ROC and providing ships

to ROC companies.  Previously, the operation of ships by

foreign enterprises was treated as ROC-source revenue

regardless of the type of lease agreement.  Under the new

rules the tax treatment of ROC-source revenue from ships

leased on a bareboat basis will remain the same.  However,

foreign enterprises that provide ships on a time or voyage

basis will pay less tax than in the past as the amount of ROC-

source revenue and ROC-source business income (profit)

will be determined separately.

Eligibility for tax treaty benefits

• On 7 January 2010 the ROC Ministry of Finance issued the

Assessment Rules on the Eligibility for Income Tax Treaty

Benefits (the “Assessment Rules”).  The Assessment Rules

provide guidance on the applicability of Taiwan’s tax treaties

and enable the tax authorities and taxpayers to better interpret

tax treaty provisions.  The guidance is based on the 2008

OECD model treaty and commentary.  Note that according to

the Assessment Rules, when a foreign entity provides services

by sending its personnel to Taiwan, the number of days the

personnel stay in Taiwan will be crucial to the determination

of a service permanent establishment.  Days spent providing

services outside Taiwan also will be taken into account if the

tax authorities believe that the services rendered overseas

are associated with the services provided in Taiwan.

International Tax Developments

• Israel: The Israel and Taiwan tax treaty is effective per 1

January 2010.  Under the treaty withholding taxes are generally

reduced to 10%.  Furthermore, gains realized on the sale of

shares of a local company are not subjected to tax unless it

concerns a gain from the alienation of immovable property or

a company the value of which is derived for more than 50%

from immovable property.

Thailand

Board of Investment: Extension of
Tax Privileges

• The Thai Board of Investment (“BOI”) has extended special tax

privileges for certain key industries which expired at the end

of 2009.  Applications for the exemptions must be made before

31 December 2012.

• The measures include (inter alia):

• an exemption of import duties on machinery and equipment

and an eight-year exemption on corporate tax or a 50%

reduction in corporate tax for five years (depending on the

circumstances) for companies undertaking activities related

to energy conservation, alternative energy, the manufacture

of eco-friendly materials and products, and any activities

related to high technology;

• A three-year exemption on corporate taxes on the existing

operation for companies submitting plans for equipment

upgrades that would lead to greater energy efficiency or the

replacement of current energy sources with alternative or

more environmentally friendly sources as well as for companies

that create new upgraded products and factories that

implement environmentally friendly provisions to the operation

of the plant.  Generally, the changes must be implemented

within three years of acceptance by the BOI; and

• Certain exemptions on import duties are available as well.

A specific one-year exemption will be introduced on import

duties for companies manufacturing automobile parts, plastic

products or plastic coated products, electronics and electronic

parts, and electrical appliances and parts.

Relaxation of outward fund
remittance

• The Bank of Thailand is preparing to issue more relaxing

outward remittance regulations.  Thai companies will be

allowed to have assets of more than 2.0 Billion Baht to freely

invest abroad.  Furthermore, the limit for USD purchases

with commercial banks in respect to various transactions will

be increased.
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Further Guidance on Personal Income Taxation

• Circular 01 /2010/TT-BTC issued by the Ministry of Finance

in January 2010 provides further guidance on certain

employment and business income issues as well as on the

taxation of income from the transfer of real property.  The circular

clarifies among others the following:

• Deductions of compulsory contributions in accordance

with the laws of foreign countries are allowed by both

Vietnamese employees working overseas and resident

expatriate employees who receive employment and

business income; and

• Income from the transfer of real property is taxed at 25%

in case (i) the contracted price is not lower than the price

regulated by the Provincial People’s Committee (“PPC”)

or the PPC’s price for calculating the stamp duty at the time

when the contract takes legal effect; and (ii) the taxpayer

maintains supporting documents evidencing the validity of

the purchase price and the associated costs.

• If the requirements are not met, a 2% tax is levied on the

sales price.

International Tax Developments

• Austria: On 1 January 2010 the income tax treaty between

Austria and Vietnam entered into force.

• Israel: As of 1 January 2010, the income tax treaty between

Israel and Vietnam is applicable. Under the treaty the

withholding tax rates on dividends and interest are reduced

to 10%.  Furthermore, a 5% royalty withholding tax applies

to royalties received as a consideration for the use of, or the

right to use, any patent, design or model, plan, secret formula

or for the use of, or the right to use, industrial, commercial or

scientific equipment or for information concerning industrial,

commercial or scientific experience.  Technical fees are subject

to 7.5% withholding tax under the treaty.

Royalty withholding tax on marketing fees
paid by a Thai franchisee

• The Thai Supreme Court recently decided that the marketing

fee paid by a Thai franchisee under an international franchise

scheme was subject to Thai royalty withholding tax.  Generally,

franchise fees paid under an international franchise scheme

comprise a royalty for the intellectual property and a marketing

fee.  Based on the decision of the Thai Supreme Court,

advertising and marketing fees paid by the Thai franchisee

to Thai advertising companies are subject to 15% royalty

withholding tax and  7% VAT (as if paid to the foreign franchisor).

 According to the Supreme Court the fee is deemed to be

regarded as a benefit received by the franchisor and, accordingly,

considered to be a payment of a royalty, and therefore subject

to royalty withholding tax.

Vietnam

Tax Treatment of Vietnamese Investors

• In January 2010, the Vietnamese Ministry of Finance issued

a circular on the obligation of Vietnamese investors conducting

offshore investments. It was clarified that income received

from those investments is taxed at 25%.  Deductions are

allowed for the tax directly or indirectly paid by foreign parties

on behalf of the investors.  The deductible amount however

shall not exceed the tax payable in accordance with the

Vietnamese corporate income tax regulations.

Tax Holiday for SMEs

• The option for small and medium-size enterprises to defer

payment of their corporate tax in relation to the provisional

quarterly corporate income tax return and the final income tax

return for 2010 has been extended for three months.  SMEs

are defined as companies with a capital base of VND 20 billion

to VND 100 billion or with fewer than 300 employees.

Although great care has been taken when compiling this newsletter, Loyens & Loeff does not accept any responsibility whatsoever for

any consequences arising from the information in this publication being used without its consent.  The information provided in the publication

is intended for general information purposes and cannot be considered as advice.
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