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China

Technology transfers

® (China’s Ministry of Finance and State Administration of Taxation
(SAT) on 14 January released Caishui [2010] 111 (Circular 111,
dated 31 December), which clarifies the criteria for enterprise

income tax exemptions and reductions for technology transfers.

® Article 27 of the Enterprise Income Tax Law and article 90
of the implementation regulations to the EIT Law establish
that Chinese resident enterprises earning income from
technology transfers are entitled to an EIT exemption on up to
CNY 5 million (about $755,778) of that income, with a 50%
EIT reduction for the remainder. On 24 April 2009, the SAT
issued Guoshuihan [2009] 212 (Circular 212), clarifying that
a technology transfer must meet the following conditions to

qualify for the EIT concession:

¢ the transferor must be a Chinese resident enterprise under
the EIT Law;

e the transfer must fall under the scope designated by the
MOF and the SAT;

e the transfer must be identified by the relevant government
department at the provincial level or above (the science and
technology department for domestic transfers, and the

commerce department for technology exports); and

e any other conditions established by the State Council’s

department in charge of taxation.

® Circular 212 states that income from the transfer of technology
is the gross income minus the sum of the technology transfer
costs and related taxes and expenses. The gross income is
the payment received from the implementation of the technology
transfer agreement, but it excludes non-technology income such
as income from sales or transfers of equipment, parts, and raw

materials. Income from technical consulting, technical services,

and technical training and other income that is not closely related
to a given technology transfer project also are excluded from

the incentive program.

The term “technology transfer costs” refers to the net value of
the transferred intangible assets, or the tax base of the intangible
assets minus the accumulated amortization of the intangible
assets during their use. Related taxes and expenses are taxes
and expenses incurred in the course of the transfer of technology
-- for example, all other taxes and surcharges (except EIT and

creditable VAT), contract signature expenses, and lawyer fees.

To qualify for the tax concession, a taxpayer must separately
compute its income from technology transfers and reasonably
allocate its operating expenses between technology transfer

items and other items.

After the end of a tax year, a company that conducts technology
transfers during that year must submit the designated documents
to its competent tax authority before submitting its annual EIT
return. Failure to do so will disqualify the taxpayer from the

preferential tax treatment.

Circular 111, which has retroactive effect from 1 January 2008,
states that the term “technology transfer” refers to the transfer
of ownership of qualifying technology and the exclusive license
of the right to use qualifying technology around the globe for at
least five years. Qualifying technology transfers are limited to
transfers of patents (inventions, designs, and models); computer
software copyrights; layout designs of integrated circuits; new
biomedicine products; and other technology specified by the
MOF and SAT, according to Circular 111.

A resident enterprise cannot receive the EIT benefits for
technology transfers if it directly or indirectly owns 100% of the

shares in the transferee.

Income from technology exports also is excluded from the scope
of the incentive program if the technology is restricted to, or

prohibited from, export under domestic rules.

The information below is produced by Loyens & Loeff in Singapore and Tokyo. It is designed to alert those (interested in) doing business

in the Asian region to recent developments in the region. Such developments are discussed in brief terms and are based on generally

available information. The materials contained in this publication should not be regarded as a substitute for appropriate detailed professional

advice. The information below was assembled based on information available as at 31 March 2011.
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Circular 111 excludes the licensing of technology from the EIT
program unless the license is globally exclusive for at least five
years. ltis still unclear whether the sale of ownership of technical
know-how may qualify. Because Circular 111 has retroactive
effect from 1 January 2008, taxpayers that don’t meet the tax
concession criteria in the circular but that have already received
related EIT benefits should consult with their tax authorities

in order to avoid potential penalties and late-payment fees.

The EIT incentive program is different from the business tax
exemption system. Some income that does not qualify for the
EIT incentives may be exempt from the 5% business tax. Under
the existing business tax rules, a business entity or individual
(including a foreign enterprise or foreigner) is exempt from
business tax on income that arises from the development or
assignment of technology and from the provision of technical
consulting services in connection with that development

or assignment.

The term “assignment of technology” is defined as a paid transfer
of ownership or usage right of patent or technical know-how by
the owner to a third party. The term “development of technology”
refers to the research and development of new technology, new
products, new craftsmanship, new materials, or a combination

of those items, performed by a consignee for a consignor.

A local tax official said on 28 December that technology R&D
agreements are ineligible for the EIT incentive program regardless
of whether the agreement covers the transfer of ownership of
technology. Taxpayers should make arrangements for related
R&D activities and technology transfers in order to maximize

their EIT and business tax benefits.

Foreign invested venture
capital investment enterprise

It was confirmed by the State Administration of Taxation
(SAT) on 13 December 2010 that the tax treatment of a foreign
invested venture capital investment enterprise (FIVCIE), as
provided under the Notice (Guo Shui Fa [2003] No. 61), still
applies. Accordingly a FIVCIE in the form of a non-legal person
cooperative joint venture can be treated as transparent for the
income tax purposes and avoid profits tax in China except for

the Chinese withholding tax on dividends and capital gains.
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Tax incentives for energy conservation

® The Ministry of Finance and SAT clarified tax incentives available

for qualifying EPC projects in China, which include Business
Tax and VAT exemptions and 2 years income tax holiday

followed by three years of a 50% income tax holiday.

Property tax

® China’s State Council on 27 January said it has approved on

a trial basis the use of property taxes on homes as a means
to settle the booming real estate market. Beijing will not impose
the taxes directly but has instead empowered cities to implement
the taxes as they see fit, according to the official Xinhua

News Agency.

Beijing has reportedly delegated the taxing power to the cities
to ensure that individual locations impose the tax when the
conditions are ripe. Not only will the tax address the wealth gap,
but the increased revenue will reportedly go to local governments’
budgets and be available for needed investment, including
affordable housing. The property tax initiative is the latest
attempt by the Chinese government to put the brakes on inflation.
Beijing wants to crack down on any “speculative buying” that

could act as an accelerant of real estate price inflation.

The introduction of a property tax is the second major initiative
aimed specifically at cooling the real estate market. On 26
January Beijing announced that henceforth those purchasing
a second home would be required to make a down payment of
60% of the purchase price, up 10 percentage points from the
previous requirement of 50%, according to a 27 January ABC

News report.

The central government’s announcement follows the recent
disclosure by Shanghai, the country’s commercial capital, and
Chongging, a major south-western city, that they plan to impose

property taxes soon in those cities.

Reportedly, Shanghai, which saw its housing costs increase
a record average of CNY 24,176 (about $3,670) per square
meter in December 2010 (a 7.6% increase over November and
a 21% increase over January 2010), will impose a property
tax of 0.4 to 0.6% and Chonggqing will set its rate at 0.5 to 1.2%.

Shanghai’s tax would be assessed on residential property



purchased on or after 28 January and would not apply to a
family’s first home. Chongging’s tax would mainly apply to
luxurious residential property purchased on or after 28 January.
However, other reports suggest higher rates, ranging up to 3%
in Chongging and 4% in Shanghai. As for Shanghai’s property
tax, unconfirmed reports state that it would be assessed at 4%

on homes 60 square meters or larger.

International Tax Developments

“Beneficial ownership” for tax treaty purposes. It was reported
by the IBFD that the Anhui Tax Bureau had rejected the
application of a taxpayer for the benefits provided for under the
tax treaty between. A Barbados company/foreign shareholder
(the Applicant) of an equity joint venture in Anhui province
applied for the 5% dividend withholding tax rate provided for
under the tax treaty between China and Barbados. It was found
that the foreign shareholder was incorporated as International
Business Company (IBC) in Barbados which was subject to a
special tax regime, and accordingly, based on Circular 601 the
Barbados company could not qualify as the beneficial owner.
We understand that the Applicant withdrew its application and

accepted the decision of the Anhui Tax Bureau.

Hong Kong

Qualifying Debt Instruments

With effect from 24 May 1996, interest income and trading
profits derived from a debt instrument issued in Hong Kong
with an original maturity of not less than 5 years are subject
to a concessionary tax rate equivalent to 50% of the normal
profits tax rate. Commencing from the year of assessment
2003/04, this concession is expanded to cover a “medium term
debt instrument” issued in Hong Kong on or after 5 March 2003
having an original maturity of less than 7 years but not less than
3 years. In addition, interest income and trading profits derived
from a “long term debt instrument” issued in Hong Kong on or
after 5 March 2003 with an original maturity of not less than 7

years are exempt from profits tax.

From 25 March 2011 onwards, the 50% tax concession further

extends to cover interest income and trading profits derived
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from a “short term debt instrument” issued on or after that date
with a tenor of less than 3 years. The existing tax concession
for “medium term debt instrument” and tax exemption for “long
term debt instrument” issued before 25 March 2011 remain the
same. However, the tax concession and exemption will not
apply in relation to a QDI issued on or after 25 March 2011 if,
at the time during which the interest income and trading profits
is/are so received or accrued, the person is an associate of the
issuer of the QDI.

Debt instruments that qualify for the above tax concession and
exemption are specified in sections 14A(4) and 26A(2) of the

Inland Revenue Ordinance respectively.

International Tax Developments

® Portugal. On 22 March 2011, Hong Kong and Portugal signed

an income tax agreement. The treaty provides for dividend
withholding tax rates of either 5% or 10%, an interest withholding
tax which is capped at 10% and royalty withholding tax capped
at 5%.

Spain. On 1 April, Hong Kong signed a double tax treaty with
Spain. This is the 20" comprehensive agreement for the
avoidance of double taxation (CDTA) concluded by Hong Kong
with its trading partners, coming after those with Belgium,
Thailand, the Mainland of China, Luxembourg, Vietnam, Brunei,
the Netherlands, Indonesia, Hungary, Kuwait, Austria, the
United Kingdom, Ireland, Liechtenstein, France, Japan, New
Zealand, Switzerland and Portugal. In the absence of a CDTA,
Hong Kong residents receiving dividends from Spain not
attributable to a permanent establishment in Spain are subject
to the Spanish withholding tax, which is currently at 20%. Under
the agreement, such withholding tax rate will be capped at 10%.
The dividends withholding tax will be further reduced to 0% if
the beneficial owner of the dividends is a company (other than
a partnership) holding directly at least 25% of the capital of the
company paying the dividends. The Spanish withholding tax
on interest, currently at 19%, on Hong Kong residents will be
capped at 5%. The Spanish withholding tax on royalties,
currently at 24%, will be capped at 5%. Moreover, the Branch
Profits Tax on after-tax profits remitted by a Spanish permanent
establishment to its foreign head office (the current withholding
rate is 19%) will cease to apply to Hong Kong residents. The

Hong Kong/Spain CDTA will come into force after the completion



of ratification procedures on both sides. In the case of Hong
Kong, an order is required to be made by the Chief Executive
in Council under the Inland Revenue Ordinance. The order is
subject to negative vetting by the Legislative Council. Hong
Kong is actively seeking to establish a network of CDTAs with
major trading and investment partners. Where CDTA discussions
with some jurisdictions cannot be started for the time being,
Hong Kong will seek to conclude limited double taxation
avoidance arrangements for airline and shipping income with
relevant partners. So far, 27 avoidance of double taxation
agreements on airline income, six agreements on shipping
income and two agreements on airline and shipping income

have been reached.

India

Tax offices seconded overseas

India’s Income Tax Department will soon open overseas units
in eight countries, including the United States, so that the
department can liaise more closely with local tax authorities and
better coordinate the exchange of tax information under India’s

income tax treaties.

The units will be established in Cyprus, France, Germany,
Japan, the Netherlands, the United Arab Emirates, the United
Kingdom, and the United States. The department has already
opened overseas units in Mauritius and Singapore, both of

which began operating in late May 2010.

Indian Finance Minister announced plans to open the eight
additional overseas units during a 16 June 2010, speech at a
foundation stone-laying ceremony for a new Income Tax
Department office building in Ahmedabad. The new units “will
facilitate seamless flow of tax related information from foreign
tax jurisdictions and strengthen our fight against the menace of

tax evasion using cross-border transactions.”

The overseas units will be headed by senior Income Tax
Department officers, who will be designated as first secretaries
at the Indian mission or embassy of the foreign country where
the unit is located. Eligible candidates must have at least one

year’s experience working in the Foreign Tax & Tax Research
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Division of the Central Board of Direct Taxes, or at least two
years experience working in the Income Tax Department’s
international tax and transfer pricing directorate, according to
a 5 January Ministry of Finance job posting. Eligible candidates
must also have earned “outstanding” or “very good” evaluations

on their last five annual performance appraisal reports.

Budget for 2011-12

® This year's Budget was presented by the government on 28

February 2011. It did not contain major tax changes (some
Service Tax changes and a slight adjustment of the surcharge
to income tax and withholding taxes) but it did introduce a
number of anti-avoidance measures which will take effect
from 1 June 2011. They relate to transactions with persons in
specified jurisdictions which do not effectively exchange

information with India.

Parties resident in these jurisdictions are deemed as associated
enterprises, and their transactions would be subjected to Indian

transfer pricing provisions.

Restrictions would be placed on payments to financial institutions
in specified jurisdictions unless an authorization for seeking

information is provided to tax authorities.

Payments to persons located in specified jurisdictions on which
tax is deductible would be subjected to withholding tax at the
higher of the rates provided under the provisions of the Income
Tax Act, 1961 or 30%.

Constitutional Amendment Bill for GST

® On 22 March 2011, the Government introduced a Constitutional

Amendment Bill (the Bill) which shall pave the way for the

introduction of Goods and Service Tax (GST) in India.

The Bill seeks to amend the Constitution to authorize both the
Centre and the States to levy taxes on supply of goods and
services and comes in the wake of three draft bills introduced

by the Government.

Stock lending

® The Mumbai Tribunal has recently held that lending of shares

to a third party cannot be construed as a ‘transfer’ within the



meaning of section 2(47) of the Income-tax Act, 1961 (“the Act’),
and cannot be charged to capital gains tax in the year in which

the shares are lent.
Tax amnesty

® The Indian Finance Minister on 25 January said that he has
formed a group to study the possibility of offering a tax amnesty
aimed at enticing taxpayers to bring their “black money” (taxable

assets hidden overseas) back to India.

Transfer pricing provisions not applicable to
domestic transactions

® The Supreme Court of India ruled on 26 October 2010 that
transfer pricing provisions are not applicable to domestic
transactions in India, and certain amendments are required to
be made to the Indian Income Tax Act, 1961 if the transfer

pricing provisions are to be applied to domestic transactions.
International Tax Developments

® Malaysia. On 18 February 2011, India and Malaysia signed a
comprehensive economic cooperation Agreement (CECA), in

Kuala Lumpur.

® Japan and India signed the Comprehensive Economic Partner-
ship Agreement (“IJCEPA”) and its Implementing Agreement

on the occasion of their meeting held on 16 February in Tokyo.

® France. On 22 March 2011, France ratified the social security
treaty between , signed on 30 September 2008, by way of Law
No. 2011-298.

® Singapore. It was announced on 17 February 2011 that the
Mumbai bench of the Income-tax Appellate Tribunal (the Tribunal)
explicitly held that the payee was eligible for the tax treaty
benefit. Further, it held that the provisions of the Limitation of
Benefit (LOB) clause provided under Article 24(1) of the India
— Singapore tax treaty were not applicable to the facts of the

present case.

® Mauritius. The Authority for Advance Rulings (AAR) delivered
a ruling dated 28 March 2011 in the case of D.B.Zwirn Mauritius
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(AAR No. 879 of 2011) wherein it held that a certificate of
residence issued by the Mauritian tax authorities is a valid
document for claiming the treaty benefits under the India-

Mauritius tax treaty.

Indonesia

Procedure for APAs

Indonesia’s Directorate General of Taxation on 31 December
2010, issued Regulation No. 69, introducing procedures for
obtaining an advance pricing agreement in conjunction with
the transfer pricing provisions in article 18 of the income

tax law.

Furthermore, the Tax Office issued Regulation No. PER-
48/PJ/2010 (PER-48) on 3 November 2010 in relation to Mutual
Agreement Procedures (MAP) which took effect on 3 November
2010. It allows a taxpayer to request that the DGT execute
a MAP, in accordance with the provisions of a tax treaty. A
MAP can be requested by a domestic taxpayer, an Indonesian
citizen that has become a resident taxpayer of a treaty partner
country, a treaty partner country or the Directorate General of
Taxes (DGT).

Requests for a MAP can be made by an Indonesian resident
where there is an issue of dual residence to be determined,
where the taxpayer is, or will be, imposed with tax due to transfer
pricing practices, where the taxpayer is, or will be imposed with
tax or have tax withheld as a result of treatment that is not in

accordance with the tax treaty.

Within certain requirements, Indonesian citizens may request
for a MAP if they are, or will be, imposed with tax in the tax
treaty partner country, which is higher than those imposed on

the partner country’s citizens.

Branch profits tax

Indonesia’s Ministry of Finance has issued a regulation 1
that revises the branch profit tax rules under MOF Decree
257/PMK.03/2008. The new rules, which govern the taxation

of repatriated profits of foreign companies’ branches (permanent



establishments) in Indonesia, entered into force on 24 January.
The rules introduce additional requirements that a PE must
meet to qualify for a branch profit tax exemption, and expand

the scope of the exemption.

A PE will not be subject to branch profit tax if its profits
are reinvested in a newly established company or an
existing company in Indonesia, or in the acquisition of fixed
assets or intangible assets to be used by the PE to perform
permanent business activities in Indonesia during the following

fiscal year.

If a branch reinvests its profits, it must notify the relevant tax
office in writing, including a report that identifies the branch’s
income that is subject to branch profit tax, the type of re-
investment, the amount or value of the reinvestment, and the
fiscal year when the reinvestment took place, along with the
annual tax returns for the relevant fiscal year. If investing in a
newly established company, it must also give written notice of
the commencement of the new company’s commercial production
(which is defined as the first time goods are produced or services

are delivered).

Each type of reinvestment must meet specific requirements.
If the profits are reinvested in a new company, that company
must be domiciled in Indonesia and actively conduct its business
activities in accordance with its articles of association for
no less than one year from the date of incorporation, and
the PE must maintain its investment in the new company
until at least the second year after the commencement of its

commercial activities.

If the PE reinvests its profits in an existing company, the company
must actively conduct business activities in Indonesia, and the
PE must maintain its investment in the company for at least

three years.

If the PE reinvests through the acquisition of fixed or intangible
assets, it cannot transfer those assets for at least three years

after their acquisition.

The branch profit tax and accompanying regulations under
Indonesia’s domestic law may be superseded by an applicable

tax treaty.
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Restructuring of Tax Office

® To improve the productivity of the institutions and to develop

unbiased and comprehensive fiscal policies and regulations,
the Ministry of Finance (MoF) made plans in late 2010 to
restructure the Directorate General of Tax (DGT) and Directorate
General of Custom and Excise (DGCE). Currently, the DGT
and DGCE act as fiscal regulation makers as well as executors
of the regulations, covering tax collection, taxpayer audits and
objections. Under the proposed reorganization, the existing
legislative functions of the DGT and DGCE will be transferred
to an independent regulatory institution, known as the Fiscal
Policy Board or Badan Kebijakan Fiskal (BKF). The DGT and
DGCE will act only as executors of the regulations. The DGT
would still retain its technical function, but will no longer have
the authority to formulate taxation policy as it will be handled
by the BKF. Certain regulations relating to the DGT'’s staffing,
tax audit and supervision procedures will remain under the
DGT'’s authority.

According to the Minister of Finance, these reorganization
activities are performed under the authority of the MoF and
would not need approval from the House of Representatives.
It will be done in 2 stages: the short-term processes are to be
completed in 2010 and 2011 and the longer-term processes will
be done in 2012 and 2013.

Guidelines for implementing CFC rule

® The Tax Office issued Regulation PER-59/PJ/2010 on 30

December 2010, which provides further guidance on the
implementation of the controlled foreign corporation (CFC) rule.
The CFC rule applies to all Indonesian investments in all foreign
countries, except where the foreign company’s shares are listed

on a recognized stock exchange.

Qualifying shareholders are deemed to receive dividends
from the CFC in the 4" month after the annual corporate income
tax return deadline or 7 months from the end of the financial
year, where (i) the company is not obliged to file a tax return or

(i) where the tax filing deadline is not stipulated.

The deemed dividends are calculated based on the share-

holding percentage and the CFC’s after-tax profits.



® The dividends must be reported by the shareholders in the
annual corporate income tax returns together with the CFC’s

financial statements.

® The CFC rule does not apply if the CFC has distributed dividends
to the qualifying shareholders consistently with the prescribed

formula and before the abovementioned deadline.

® Dividends received in excess of the deemed dividends must be
reported in the shareholders’ corporate income tax returns in

the year the dividends are distributed.

® A foreign tax credit is available on foreign tax paid or withheld

on the dividend.
Cost Recovery

® On 20 December 2010, the government issued Regulation
No. 79/2010 on refundable operating costs and the treatment
of upstream oil and natural gas businesses. The regulation
came into force immediately to implement article 31D of Income
Tax Law and to provide more certainty regarding costs in the

oil and gas sector.
Income and Exemptions

® On 30 December 2010, the government issued Regulation No.
94/2010, which elaborates on the proper calculation of taxable
income and settlement of tax liabilities. While some of the
new rules are similar to those of an earlier rule (Regulation No.
138/2000), the new rules are more comprehensive in their

content. They provide, in part, as follows:

e share premiums are not a taxable object for the company

issuing new shares;

e calculation of foreign exchange loss or gain must be according

to a consistent accounting method;

¢ non-interest-bearing loans from shareholders are permitted,
subject to certain requirements;

e tax costs relating to “grossed-up” cross-border payments
are no longer deductible, as they were under Regulation No.
138/2000; and

e taxpayers making new investments in “pioneer” industries

may receive an exemption or reduction of corporate income
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tax. The term “pioneer” industries refers to activities involving
high-value technologies that hold strategic importance for the
national economy. The minister of finance is expected to

issue further implementing regulations for this exemption.

Japan

Corporate income tax rate reduction

Given the forces of nature that have struck Japan on 11 March
2011, and the projected costs involved in restoring the areas
so badly hit by the earthquake and the following tsunami, it is
currently proposed to cancel or at least postpone the tax rate

cuts that we highlighted earlier.

The consideration to postpone the proposed 5% corporate
tax rate cut comes from an announcement to that end by the
Japanese Minister for Economic and Fiscal policy, and is
supported by the influential business federation Nippon

Keidanren.

In addition to postponement of the 5% tax rate cut, other taxes
may be increased to ensure sufficient funding for reconstruction
and restoration. One of the taxes under consideration is the
consumption tax, currently at 5%. It is estimated that a single
percent rate increase in consumption tax brings in annual

additional state revenues of approximately USD 30 billion.

Transfer Pricing

As a part of the tax reform proposal for 2011, as released by
the Japanese tax cabinet office on 16 December 2010, certain
amendments to the Japanese transfer pricing policy have been
proposed. The proposed amendments include three key changes

to the current policy:

e Japan’s currently applicable hierarchal method for pricing

determination is to be replaced by a ‘most appropriate’ method;

e Rather than using a single pricing that is considered to be
appropriate, a price range in determining the arm’s length
standard is to be introduced. Note that the term ‘range’ is not

yet defined; and



¢ When the National Tax Agency (“NTA”) uses so-called secret
comparables, which are data obtained from audits of third
parties engaging in similar transactions, in determining the
appropriate pricing, the authorities will have to disclose to the
relevant taxpayer as much non-confidential information

as possible.

The proposed changes are indicated to be based on the 2010
revisions to the OECD transfer pricing guidelines and other, yet
unspecified, revisions may be introduced to bring the Japanese

rules further in line with aforementioned guidelines.

Transfer pricing of Japanese multinational corporations is under
increased scrutiny from the NTA, according to the NTA’s annual
audit report for 2009. For the period up to and including 30
June 2010 total transfer pricing assessments imposed by the
NTA rose 138% in comparison with the previous year, to a total
of JPY 69 billion (approximately USD 825 min). In its report,
the NTA has outlined its intent to focus on transfer pricing cases

which may have a potential ‘high impact’ on taxpayers.

Finally, the report indicates that the number of Advanced
Pricing Agreement (“APA”) applications filed with the NTA has
increased by 15% compared to the previous year. The average
time required to resolve such application in 2009 was more
than 24 months. Hopefully, the revisions to the Japanese
transfer pricing rules to bring these more in line with the 2010
OECD guidelines will also facilitate the process for APA’s by

shortening the time required to resolve such application.

International Tax Developments

Following Japan’s efforts in 2010, in the beginning of 2011
Japan has agreed in principle on three more agreements for
the exchange of information for the purpose of the prevention
of fiscal evasion and the avoidance of double taxation with
In 2011, such

agreements in principle have been reached between the

respect to taxes on income of individuals.

Government of Japan and the Governments of Jersey, Guernsey
and Isle of Man. The Agreements will be signed after the work
for the finalization of the text and the procedures within both
Governments, and enter into force after the completion of the
domestic procedures for the conclusion of the Agreement (in

case of Japan, approval by the Diet will be necessary).
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Korea

Tax changes

On 1 February 2011, the Ministry of Strategy and Finance
(“MOSF”) announced that the Ministerial Decrees on a number
of tax laws are to be further amended. Below we have included
a selection of the proposed amendments that may of interest

to you.

Corporate income tax - depreciation

To compensate for any significant increases in tax burdens
resulting from the introduction of IFRS, a temporary additional
depreciation is allowed for a number of specified assets. These
include tangible fixed assets and intangible assets with an
indefinite useful life. The additional depreciation allowed under
the amendment is limited by reference to the method of
depreciation and the useful life as taken into account before
switching to IFRS.

Foreign exchange gains / losses

Up to now, foreign currency exchange gains and/or losses
realised by a ‘non-financial’ company were not taken into account
for tax purposes. Pursuant to the revision, the non-financial
company will be allowed to elect to take such gains and/or

losses into account for tax purposes.

Taxation for foreign employees

Pursuant to the proposed revision, a foreign employee may
opt for a flat tax on income at a rate of 15% (16.5% including
residential surtax). This revision can be applied to income

earned from 1 April 2011.

Extension of VAT exemption on research

The currently applicable exemption for VAT on research services
of industry-academic foundations was scheduled to be abolished
as per 31 December 2010. Under the proposed revisions, the

exemption is to remain applicable up and including 2013.

International Tax Developments

Switzerland. On December 28, 2010, the MOSF signed a
revised tax treaty between Korea and Switzerland. Pursuant
to the new treaty, withholding taxes on dividends as well as on

royalties may be further reduced to 5%, compared to 10% under



the currently applicable treaty. Furthermore, a specific provision
is included in the revised treaty that allows for capital gains
taxation by the source country in cases where shares are sold
that derive at least 50% of their value from real estate situated
in that source country. The new tax treaty between Korea and

Switzerland must still be ratified by both countries.

® Malaysia. On 14 January 2011, the MOSF has agreed to a
draft revised tax treaty between Korea and Malaysia. Pursuant
to the new treaty, withholding taxes on dividends may be further
reduced to 5%, compared to 10% under the currently applicable
treaty. Withholding taxes on interest will be reduced to 10%
(currently 15%) and withholding taxes on royalties will be
reduced to 7% (currently either 10% or 15%, depending on the
qualification of the underlying Intellectual Property rights). As
is the case with Switzerland, the revised treaty allows for capital
gains taxation by the source country in cases where shares are
sold that derive at least 50% of their value from real estate
situated in that source country. Furthermore, the treaty will
contain a so-called ‘Limitation on Benefits’ clause. The new tax
treaty between Korea and Malaysia must still be signed and
ratified by both countries.

® Brunei. Also in January this year, the MOSF has agreed to
a tax treaty between Korea and Brunei. Pursuant to the new
treaty, withholding taxes on dividends may be reduced to
5% (in case of ownership of at least 25%). Withholding taxes
on interest and royalties will be reduced to 10%. The new tax
treaty between Korea and Brunei is yet to be signed and ratified

by both countries.

Malaysia

Introduction thin cap rules postponed

® The thin capitalization rules which were introduced in September
2008 in the Budget for 2009, disallowing deduction of interest
and similar expenses if considered excessive, will not be

implemented before December 2012.

Clarification interest deduction

® The Malaysian Inland Revenue Board has issued Public
Ruling No. 2/2011 dated 7 February 2011, effective as of year
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of assessment 2011, providing clarification on the computation
of deductible interest expenses, the application of the interest
restriction provision and the deductibility of interest expenses
against certain sources of income including business income,

rental income and dividends.

International Tax Developments

United Kingdom, France, Qatar. Amending protocols to the
treaties between Malaysia and the United Kingdom and
Malaysia respectively, entered into force in December 2010.
The protocol with France generally applies from 1 January
2010 and the protocol with the United Kingdom generally
applies from 1 January 2011. The amending protocol to the
income tax treaty between Malaysia and Qatar of 3 July 2008

has been signed on 16 February 2011.

Germany. The income tax treaty and protocol between Germany
and Malaysia of 23 February 2010 entered into force on 21
December 2010 and generally applies in Germany as of 1
January 2011 (in Malaysia from 1 January 2010 for income and
withholding taxes and from 1 January 2011 for petroleum income

tax). The treaty of 8 April 1977 is hereby terminated.

San Marino. The income tax treaty between, signed on 19
November 2009, entered into force on 28 December 2010. The
treaty generally applies in San Marino from 1 January 2011 and
in Malaysia from 1 January 2010 for income/withholding taxes

and from 1 January 2011 for petroleum income tax.

Kazakhstan. The income tax treaty and protocol between
Malaysia and Kazakhstan of 26 June 2006 entered into force
on 27 May 2010 and generally applies in Kazakhstan as of 1
January 2011 for withholding taxes and 1 January 2012 for
other taxes, and in Malaysia as of 1 January 2010 for petroleum

income tax and 1 January 2011 for other taxes.

Ireland. The protocol to treaty between Malaysia and Ireland
of 28 November 1998, signed on 16 December 2009, has been
ratified by Ireland.

India and Malaysia signed a comprehensive economic
cooperation Agreement (CECA) on 18 February 2011, opening

the free trade market for services between the countries.



Philippines

VAT liability of Ecozone Enterprises

In Commissioner of Internal Revenue vs. ITW Texwipe
Philippines Inc, CTA Case No. 7537, of 9 November 2010, it
was ruled that the 5% preferential tax rate imposed to gross
income of PEZA-registered export enterprises after expiry of
the Income Tax Holiday (full tax exemption), replaces all national

taxes including VAT.

Customs matters

The Netherlands and the Philippines signed a treaty on mutual
assistance in customs matters. In general, the purpose of the
treaty is to provide administrative assistance for the proper
application of custom laws with the view to prevent, investigate
and combat customs offences, to combat avoidance of other
import duties and to ensure the security of the international
trade supply chain and the correct application of import and

export prohibitions and restrictions.

International Tax Developments

Netherlands. A treaty on mutual assistance in customs matters
between the Philippines and the Netherlands has been signed
on 4 February 2011. It provides for administrative assistance
relating to customs offences, avoidance of import duties,
international supply chains and the correct application of import
and export relating restrictions. As to (the Caribbean part of)
the Netherlands it will apply to Aruba, Curacao, Sint Maarten
and the BES Islands (Bonaire, Sint Eustatius and Saba).

Singapore

Budget 2011

® On 18 February 2011, the Singapore Budget was announced

for 2011, including the following highlights for corporations:

® A 20% corporate income tax rebate (capped at SGD 10,000)

applies for the Year of Assessment (“YA”) 2011 (the tax year
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2010). Small and medium sized enterprises (SMEs) will receive
the higher of the 20% rebate or a cash grant amounting to 5%
of the company’s revenue, but capped at SGD 5,000. The cash
grant is available only to SMEs that made Central Provident
Fund (CPF) contributions in YA 2011.

The Productivity and Innovation Credit (“PIC”) has been
enhanced. Introduced in the Budget 2010 to encourage
businesses to invest in innovation and skills, tax deductions of
qualifying expenses have now been increased from 250%
to 400% and are further enhanced for investments in R&D (now
also for activities outside Singapore), design work, IP acquisition,
IP registration, technology and software automation and training
of staff. Caps have been increased from SGD 300K to SGD
400K annually, and combined caps - or cash conversions - are
also available. It is therefore worthwhile to carefully consider
and plan your investments in these areas for the next five years.
Especially since the Inland Revenue Authority of Singapore
(“IRAS”) has subsequently announced a credit deferral option,
by virtue of which PIC benefits can be enjoyed one year in
advance. It enables companies to defer a dollar of current YA
tax for every dollar of PIC qualifying expenditure incurred for
the current financial year, up to a cap of SGD100K. The tax
will be deferred and is due for payment when the first assessment

for the following YA is raised.

A foreign tax credit (“FTC”) pooling system will be available
as of YA 2012. Currently, Singapore applies a per-country and
per-source method for the avoidance of double taxation, due to
which foreign tax is easily left un-creditable. The announced
FTC pooling system conditionally allows foreign tax on e.g.
dividends from country X and royalties from country Y to be
pooled, and to be aggregately offset against the Singapore
tax on the sum of such income. This offers more flexibility for
taxpayers, however before electing this method taxpayers
should verify that its benefit exceeds the benefit of the currently
applicable tax credit system combined with the foreign-sourced

income exemption scheme.

Deduction of pre-commencement expenses has been extended
to expenses incurred in the accounting year directly preceding
the year in which a new business earns its first income. Until
2011, only expenses incurred in the commencement year itself

are allowed in deduction.
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® Currently, expenses incurred by companies for Equity-based

remuneration schemes (“‘EBRS”) for their employees are only
limitedly allowed in deduction (e.g. only acquisition costs of
treasury shares are deductible). As of YA 2012, employers
may deduct expenses incurred by special purposes vehicles
(“SPV”) on the acquisition of existing shares of the employer’s
shareholder, if the SPV has been incorporated purely for the
purpose of EBRS administration and holds the shares in trust
accordingly. Allowed in deduction is the lower of the amount
paid to the SPV (to purchase the shares) and the cost for the
SPV to purchase the shares; less any amount compensated by

the employee for the share acquisition.

As of YA 2012, the Global Trader Programme incentive (granting
companies a concessionary tax rate of 5% or 10% on qualifying
trade income) may apply to all derivative instruments, including
interest rate swaps and forex derivatives. A sunset clause has
been set at 31 March 2021.

In the financial services branch, taxpayers may -amongst others-

enjoy the following:

e As of 1 April 2011, Singapore banks need no longer withhold
tax on interest payments made for trade or business purpose
to non-residents, provided they do not have a permanent

establishment in Singapore;

The conditions to qualify for the Finance and Treasury Centre
incentive have been relaxed; as of YA 2012 related party
transactions may be excluded in calculating the total revenue
of Singapore based group companies (which may not exceed
10% of the group’s global revenue). A sunset clause has
been set at 31 March 2016; and

¢ Also, some changes have been introduced for trust companies,

the captive insurance branch and project finance businesses.

The current tax incentives that apply in the maritime sector
are consolidated as the Maritime Sector Incentive (“MSI”) as
of 1 June 2011. Existing incentives will automatically continue
to apply under one of the following categories: International
Shipping Operations, Maritime Ship or Container Leasing and
Supporting Shipping Services (such as logistics scheme and
ship broking). New awards will only apply for five years.
Additionally, withholding tax on qualifying foreign loans for

designated purposes is automatically exempt.
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® Approved marine customers may as of 1 October 2011 enjoy

GST free purchasing or renting, as long as the goods are
used or installed on commercial ships for international travel.
Marine repair businesses may zero-rate their invoices if they
deliver ship parts to Singapore shipyards or to approved

marine customers.

Other GST changes include relaxation of certain documentation
requirements, a relief for the biomedical industry importing
clinical trial materials into Singapore, the Approved Contract
Manufacturer and Trader scheme (“ACMT”) extending to
qualifying biomedical contract manufacturers, and zero-rating
the supply of certain goods to overseas persons from qualifying
approved warehouses (at least 90% overseas customers and

export of at least 90% of the goods).

Other measures include:

e The progressive personal income tax rate system has
slightly been amended; a marginal reduction for lower income
earners and a marginal increase for high income earners
have been announced, as well as a 20% tax rebate for YA
2011 up to SGD 2,000; and

e For stamp duty relief for business restructurings by way of
conversion of a Partnership into a Limited Liability Partnership
(“LLP”) an additional condition has been introduced. At least
75% of the composition of the partnership interest in the LLP
held by the partners immediately after the conversion should
remain the same for 2 years after the conversion. As of 17
February 2011 the relief has been extended to the transfer
of assets from a company to the LLP upon conversion of an
existing company to an LLP. A Circular has subsequently

been issued.

International Tax Developments

Estonia. The amending protocol to the treaty between
Singapore and Estonia of 18 September 2006 has been signed
on 3 February 2011. Further details of the protocol will be

reported subsequently.
Ireland. The income tax treaty and protocol between

Singapore and Ireland of 28 October 2010, has been ratified
by Ireland.
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® Saudi Arabia. The income tax treaty and protocol between

Singapore and Saudi Arabia of 3 May 2010 has been approved
by the Saudi Arabian government on 4 April 2011.

Australia. As announced in our previous Newsletter, the second
protocol to the tax treaty between Singapore and Australia,
addressing the exchange of information, entered into force late

December 2010. It provides that:

e exchanged information may only be shared with certain
administrative institutions (including courts), but may disclosed

in public court;

e the contracting states are not required to obtain information
that is outside the administrative practice or otherwise not
accessible in the normal administration, or to provide information
which would disclose certain classified business information,

or to disclose information contrary to public policy; and

¢ the absence of a domestic interest and application of banking
secrecy may not be reasons for the contracting states to

refuse to provide information.

Switzerland. Singapore and Switzerland signed a new income
tax treaty on 24 February 2011. The maximum withholding tax
rates are (i) 15% on dividends, but 5% if the beneficial owner
is a company that directly holds at least 10% of the share capital
of the dividend distributing company; (ii) 5% on interest
(exceptions may apply); and (iii) 5% on royalties. Consultancy
services for one or connected projects exceeding 300 days in

any 12-month period will constitute a permanent establishment;

Switzerland. The Swiss Federal Supreme Court has ruled
(18 January 2011) on the taxation of a dual resident taxpayer.
For professional reasons, a Swiss resident moved to Singapore
for a period of three years. Under Swiss law, individuals have
an unlimited tax liability if their permanent or temporary residence
is in Switzerland. The taxpayer claimed that due to his relocation
to Singapore (for more than 183 days) he had become tax
resident of Singapore, which should prevent unlimited taxation
in Switzerland. The Supreme Court ruled however that because
(i) some 25% of his work was still relating to Switzerland, (ii) he
regularly visited Switzerland for private reasons, (iii) his relocation
to Singapore was only of a temporary nature and (iv) he
maintained his Swiss home during his Singapore employment,

his centre of vital interests remained in Switzerland and
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accordingly he remained unlimitedly liable to tax in Switzerland.
The Supreme Court considered that, under the 1975 tax treaty
between Singapore and Switzerland, he would (also) remain
Swiss tax resident because his personal and economic ties with

Switzerland are stronger than those with Singapore.

Taiwan

Individual income tax reduction

With effect as of 1 January 2011, Taiwan reduced its individual
income tax rate from 6% to 5%, applicable to salary and other
types of income. Withholding tax rates have been reduced
accordingly. Withholding tax for part-time and non-fixed salary
payments is waived to the extent paid to a single taxpayer and
not exceeding the threshold for applying salary withholding tax.

Introduction thin cap rules

One of the favourite planning tools for mergers and acquisitions
in Taiwan has been the technique of debt push down. Many
acquisitions have been completed by leveraging significant
debt, which is then consolidated and assumed by the acquired
company. In almost all cases, profits of the acquired companies
have decreased significantly. Alarmed by the significant erosion
of the tax base, the Taiwan tax authority has long expressed

its intention to take a more aggressive position to stop this trend.

A new Atrticle 43-2 of the Income Tax Act was enacted on 10
January 2011. This puts a cap on borrowings from related
parties, at the discretion of the Ministry of Finance (“MOF”).
Interest expenses resulting from excessive borrowings will not
be tax deductible. The MOF has preliminarily set the cap at
three times the level of shareholders’ equity. This new thin
capitalization rule is awaiting formal promulgation by the
President. Once promulgated, it will become retroactive from
1 January 2011. The detailed enforcement rules are not yet
available. It is also unclear whether and how this new rule
may adversely affect interest deductions on debt that was

incurred prior to the effective date of the new rule.
Investors planning to do M&A deals in Taiwan will have to re-

consider their financing and tax planning strategies. Depending

on how the rules are implemented, prior transactions may
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also need to be restructured to take into account the new thin e Exemptions of income tax, VAT, special business tax (“SBT”)
capitalization rule. and stamp duty on the transfer of assets, including rights
thereon, between trustor and trustee;

Luxury tax proposed
e Tax exemption for the trustee on income derived from the

® The Ministry of Finance proposed the introduction of a luxury administration of the trust assets (the consideration for such

tax (i) on the sale of residential property within 1 year (15%) or administration will not be exempt);

2 years (10%) after purchase, and (ii) on the purchase of luxury . L
e Thai corporate trustors of a trust the assets of which include

items including cars, yachts and private jets worth more than . . ) .

shares issued by other Thai companies, receiving manufactured
TWD 3 million, and fur products and golf or business club . ) ) .

dividends, will be entitled to a reduced corporate income tax
memberships (10%). o )

rate on such dividends of 15% of net profits:

International Tax Developments e If the trustor is listed or holds (through the trustee) 25%

or more of the voting right shares, the manufactured

¢ Hungary. On 29 December 2010, the income tax agreement dividend will be tax exempt. The minimum holding period

and protocol between Taiwan and Hungary, of 19 April 2010, for this incentive to apply is 3 months (including periods

entered into force and will generally applies from 1 January 2011. that shares are held by the trustee) before and after the

dividend distribution; and
® France. On 29 December 2010, Taiwan and France concluded

an income tax agreement which applies as of 1 January 2011. e Where the recipient of the manufactured dividend is an
The maximum withholding tax rates are 10% on gross dividends, individual, they may choose to pay a final 10% withholding
gross interest (except for payments to governmental authorities, tax instead of the progressive personal income tax rate of
between banks and in respect of export promoting activity up to 37%. Whether this also applies to foreign individuals
financing) and gross royalties (where managerial and technical is not clear.

service fees and payments for software distribution rights are
considered business profits). Building sites existing for more ~ Corporate tax cut considered
than 6 months constitute a permanent establishment. Services

performed in the other territory for a total period of more than ® The Prime Minister has informed the Federation of Thai Industries

270 days constitute a (deemed service) permanent establishment. that a decrease of corporate tax rates in considered in order
The treaty does not apply to persons who primarily aim at for the business community to be able to increase Thailand’s
taking advantage of its benefits. Companies or CIVs not taxable minimum wage during the next two years.

in Taiwan may nevertheless benefit from the reduced withholding

tax rates on dividends and interest, insofar as the beneficial

interest in such entity is owned by equivalent beneficiaries Vletnam

(Taiwan residents).

Guidelines on Corporate Income Tax finalization

Thailand

Proposed tax incentive for Capital market
Investments

® The General Department of Taxation (“GDT”) issued guidelines
on 14 February 2011 in respect of some corporate income tax

matters, inter alia including:

¢ Clarification on the depreciation of certain fixed assets;
® The Thai Cabinet has approved draft legislation on 15 February

2011, introducing the following tax incentives that promote the  The deductibility of bonuses paid to employees and provisions

use of trusts for capital market investments: for salaries;

LOYENS & LOEFF  Asia Newsletter — Spring 2011 13



e The deductibility of per diem allowances for overseas

employees;

e Treatment of foreign exchange results and interest income

from deposits; and

e Guidance for loss determination and carry-forward.

Guidelines on VAT application and
foreign contractor tax

® Also on 14 February 2011, the GDT has issued OL518/TCT-

CS, providing additional guidance on the VAT application to
a set of (ambivalent) topics which had not been included in
Circular 129/2008/TT-BTC, mainly relating to the deductibility
of input VAT.

It also clarifies that certain services performed outside Vietham

are exempt from foreign contractor tax. It concerns:

¢ Foreign companies or individuals who provide international
sea transport brokerage services for a ship's owner, and act
as an intermediary for related parties in contacting, negotiating,

and concluding cargo transportation contract(s); and
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e Foreign companies or individuals who provide brokerage
services for a Vietnamese enterprise to provide/export software

services to overseas persons.

New circular on profit remittance

A new circular (Circular 186/2010/OTT-BTC, replacing Circular
124) has been issued by the Ministry of Finance on the remittance
of profits of foreign individuals and companies who invest
directly in Vietnam. It applies as of 2 January 2011 and inter
alia includes that profits may not be remitted if the company
in which directly has been invested has accumulated losses,
regulation on the timing of the remittance, and that no longer
approval need to be obtained before a remittance is made;
instead, the tax authorities need to be notified 7 days prior to

the remittance.

International Tax Developments

Brunei. It has recently become known that the income and
capital tax treaty between Vietnam and Brunei of 16 August
2007 entered into force on 1 January 2009 and applies as of 1
January 2010.
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