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China

Permanent establishment

® An American company and its subsidiary in Shanghai were
commissioned to carry out a construction project in China. The
American company was responsible for the design and the
overseas management of the project. The Shanghai subsidiary
was mainly engaged in the construction in China, and domestic
management of the project. Based on these responsibilities,
revenue of USD 140 million derived from the design and overseas
management was allocated to the American company, and CNY
900 million was allocated to the Shanghai subsidiary for the

construction, domestic design and management.

® Based on all the contracts related to the project, the information
on the foreign employees working for the construction on site,
their employment contracts and copies of their passports, the
relationship and regular transactions between the American
company and its Shanghai subsidiary, the method used by the
American company to calculate the revenue from the project,
investigation of the personnel working on the project and
information on entrances and exits of the foreign employees,
the tax authority concluded that the services provided by the
American company constituted a PE, and that the revenue

derived from such services had to be taxed in China.
Income tax on gains from disposal of property

® The State Administration of Taxation (SAT) issued an
announcement on 27 October 2010 (Gong Gao [2010] No. 19)
regarding the enterprise income tax on gains from disposal of
property derived by an enterprise. The announcement takes
effect on 26 November 2010 (30 days after the announcement).
Pursuant to Art. 25 of the Implementation Rules of the Enterprise
Income Tax, gains from disposal of various properties (including
different types of assets, shares and debts), gains from business
restructuring, donations received, unpaid payables etc. must

be included in the annual taxable income in the year of the

realization, regardless of whether the gains are in monetary or
non-monetary form. The announcement ended the practice of

the spreading out of such gains over a period of 5 years.

All gains realized between 1 January 2008 and 27 October
2010, but which have not been taxed yet because they have
been spread out over 5 years, have to be included in the taxable

income of 2010.

International Tax Developments

Finland. Treaty between China and Finland, signed on 25
May 2010, entered into force on 25 November 2010. The treaty

generally applies from 1 January 2011.

Hong Kong

Transfer pricing import processing

In a press release issued on 8 December 2010, the Inland
Revenue Department acknowledges the concern of the
international community about the transfer pricing issue involved
in cross-border trading activities between associated enterprises,
and the stance taken by the tax authorities around the world on
this issue. Given that - in import processing situations, the Hong
Kong enterprises and the Mainland enterprises are associated
parties in many cases, the IRD stated that they have to be
extremely careful in considering the request for relaxing section
39E so as to avoid any perception that they are acting in violation
of the “arm’s length principle”, and that they are in a way
encouraging transfer pricing arrangements disapproved by the

tax authorities around the world.

Taxpayer jailed for evading salaries tax

A former team leader of the marketing department of a finance

group was sentenced to six months’ imprisonment and fined
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$389,708 for charges relating to evasion of salaries tax at a
District Court today (8 November). The fine imposed is equivalent
to 200% of the tax evaded. The Judge said the court had to
impose immediate custodial sentence in view of the seriousness
of the offence. The defendant was convicted on 27 October.
The defendant, aged 45, was charged with four counts of
understating wilfully with intent to evade tax, his income
in his tax returns, contrary to section 82(1)(a) of the Inland

Revenue Ordinance.

International Tax Developments

® Tax treaties. It was announced on 15 October 2010 by the

Inland Revenue Department of Hong Kong that five orders
made by the Chief Executive in Council under the Inland
Revenue Ordinance were gazetted on 15 October. The orders
implement the agreements with the Republic of Hungary,
the Republic of Austria, the United Kingdom of Great Britain
& Northern Ireland (UK), Ireland, and the Third Protocol to the
Arrangement with the Mainland of China for the avoidance
of double taxation and the prevention of fiscal evasion.
The orders will be tabled in the Legislative Council on 20
October for negative vetting. The CDTAs and the Third Protocol
will only take effect after both Hong Kong and the treaty
partners have completed their ratification procedures. Hong
Kong signed the CDTAs with Hungary on 12 May, Austria
on 25 May, the UK on 21 June, Ireland on 22 June, and the
Third Protocol with the Mainland of China on 27 May. The

latter has since entered into force on 20 December 2010.

Liechtenstein. On 19 October 2010, Liechtenstein ratified the
income and capital tax treaty and protocol between Liechtenstein

and Hong Kong, signed on 12 August 2010.

France. Details of the income and capital tax treaty between
Hong Kong and France and its additional protocol, both signed
on 21 October 2010, have become available. The maximum
rates of withholding tax are 10% on dividends, interest and
royalties. Fees for technical services, as well as payment for
the right to distribute software are treated as business profits
and hence not subject to withholding tax provided there is no
permanent establishment in the jurisdiction concerned. Art.
10(6), 11(8), 12(7) and 13(6) contain an anti-abuse provision

which excludes from the benefit of the treaty any arrangement
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the main purpose of which is to take advantage from a lower
withholding tax rate (or exemption, in case of capital gains).
Art. 13(3), Art. 17(1) and Art. 20(3) grant taxing rights to the
source state on, respectively, (i) capital gains derived from the
alienation of shares forming part of a substantial participation
in a company resident of that state, (ii) pension income, and

(iii) other income.

Japan. Hong Kong on 9 November signed a tax treaty with
Japan. Hong Kong residents receiving dividends from Japan
not attributable to a permanent establishment in Japan are
subject to a Japanese withholding tax, which is currently set
at 20%. Under the agreement, such withholding tax is capped
at 5% for a company holding (directly or indirectly) for a period
of six months at least 10% of the voting shares of the company
paying the dividends, and 10% for other cases. Also, Hong
Kong residents receiving royalties from Japan are subject
to a current withholding tax at 20% in Japan. Under the
agreement, the royalties withholding tax will be capped at
5%. The Japanese interest withholding tax on Hong Kong

residents will be reduced from the current rate of 20% to 10%.

Austria. The income and capital tax treaty and protocol between
Austria and Hong Kong, signed on 25 May 2010, entered into
force on 1 January 2011. The treaty generally applies for Austria

from 1 January 2012 and for Hong Kong from 1 April 2012.

Switzerland. Details of the income tax treaty and protocol
between Hong Kong and Switzerland, signed on 6 December
2010, have become available. The maximum rates of with-
holding tax are 10% on dividends except that they will be
exempt if the dividends are received by a company owning
directly at least 10% of the capital of the company paying
the dividends, a pension fund or scheme or the Hong Kong
Monetary Authority in the case of Hong Kong, or the Swiss
National Bank in the case of Switzerland. Withholding tax
is 0% on interest and 3% on royalties; there are no provisions
for managerial or technical service fees. A permanent
establishment includes a building site, a construction, assembly
or installation project or supervisory activities in connection
therewith, but only if such site, project or activities last more
than 270 days. A service PE exists if services, including
consultancy services, continue for a period or periods aggregating

more than 270 days within any twelve-month period.



® UK. The income and capital gains tax treaty and protocol
between Hong Kong and the United Kingdom, signed on 21
June 2010, entered into force on 20 December 2010. The treaty
applies for Hong Kong from 1 April 2011, for the UK from 1
April 2011 for corporate taxes, and from 6 April 2011 for income

and capital gains taxes.

® Brunei. The income tax treaty and protocol between, signed
on 20 March 2010, entered into force on 19 December 2010.
The treaty generally applies for Brunei from 1 January 2011

and for Hong Kong from 1 April 2011.

India

Sale of software license packages is royalty

® |n October 2010 the New Delhi Income Tax Appellate Tribunal
ruled that the sale of software licenses was in the nature of
the use of copyright and accordingly subject to withholding
tax as a royalty both under domestic tax law and under the
tax treaty with the USA. The decision contradicts previous
case law on the matter and ignores the distinction made
previously between payment for the use of a copyright and the

use of copyrighted products.
No tax relief if no withholding tax?

® |n a recent decision, in the case of the Central Bank of India
concerning payments made to VISA and Master Card (non-
resident credit card agencies based in the USA), the Mumbai
Income-tax Appellate Tribunal held that even if a foreign company
had taxable income in India, a payment to a non-resident without
deduction of tax at source could not be disallowed in view
of the non-discrimination provisions as contained in Article 26(3)
of the Double Taxation Avoidance Agreement between India
and the USA.

Transfer pricing
® |n November, the Indian Supreme Court ruled on the Special
Leave Petition filed by the Revenue authorities in the case

of GlaxoSmithKline Asia Pvt. Ltd. This holds significance for

Indian domestic transactions between related parties as the
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Supreme Court has suggested to the Ministry of Finance and
the CBDT to consider amendments in the law if the Transfer
Pricing regulations are sought to be applied to domestic
transactions between related parties. The Supreme Court ruled
that the transfer pricing provisions in the income tax law do
not apply to domestic transactions between two Indian related

party taxpayers.

Goods and Services Tax

India is likely to introduce the new goods and services tax
in phases so as to reach a consensus among the central
government and the state governments, India’s Finance Minister
reportedly said on 14 December 2010. The goal is to foster a
single-rate GST for the entire country in order to streamline the
tax system and bring greater efficiency to its functioning.
However, resistance from some states has been strong,
particularly among the states ruled by the leading opposition
Bharatiya Janata Party, such as Gujarat and Madhya Pradesh,
causing the new tax to continually miss rollout deadlines. The
latest deadline, 1 April 2011, has already been written off, with
the Indian government now looking to the 2012-2013 tax year
as a more viable starting point. The central government is
willing to consider a phased approach for the introduction
of GST. In a departure from its earlier stand, as a transitory
measure, the Indian government is also willing to accept a
dual rate structure that could eventually lead to a model GST
regime. But the government continues to push for an eventual
uniform GST. With the new GST being pushed back further,
India is also considering rolling out a new direct tax code (DTC)
at the same time as the new GST, most likely on 1 April 2012,
the start of the 2012-2013 tax year.

Indonesia

Islamic financing tax incentives

Indonesia’s central bank announced on 20 October that Indonesia
is considering legislation to facilitate and promote Islamic
financing as a means of financing the country’s borrowing needs.
Thoughts are being given to introduce tax incentives. Indonesia
is closely following the Islamic finance initiatives taken by

Malaysia, which has the biggest market for sukuk, Islamic bonds.



Reorganising the tax office

® The Indonesian government is reorganising the tax office.

Per the beginning of 2011, tax policy and tax incentives under
domestic tax law as well as competent authority matters
under double tax treaties will be taken away from the Director
General of Taxation and handed to the Finance Ministry’s Fiscal
Policy Body. This marks a significant change in attempts to

control the powers of the Director General of Taxation.

Transfer pricing

® On and effective per 6 September, the DG of Taxation issued

a Transfer pricing regulation (PER 43) which outlines the selection
of TP methodologies and the contents of TP documentation.
Interestingly, although the DG of Taxation appears to be adhering
to OECD guidelines for TP generally, he deviates from OECD
norms by applying a hierarchy in the selection of methodologies
(the traditional one, especially the CUP should be considered
first, and only if this is impossible, can one consider other
methods in a prescribed order). The regulation also states that
TP ranges are generally not acceptable unless it can be explained
why a specific price cannot be found. Finally, a de minimis rule
has been introduced: transactions of less than Rp 10 million

(some USD 1,100) are not subject to TP consideration.

New VAT return forms

® With effect from January 2011, PKP registered parties (VAT

registered) are required to use new VAT return forms. The new
forms are more detailed than the previous ones but should
ultimately be comparable with the previous forms insofar as
content is concerned. PKP firms with more than 25 transactions

per month should file electronically.

Japan

Corporate income tax rate reduction

After a lot of back and forth between various lobby groups
in Japan, on 13 December 2010, it was finally announced
that Japan is to reduce its corporate income tax rate by 5

percentage points in a bid to stimulate its sluggish economy.
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Companies and the Japanese Ministry of Economy, Trade and
Industry (“METI”) have urged the government to lower the
country’s effective corporate tax rate to stimulate investment
in Japan and to encourage businesses to create more jobs.
Lowering the corporate tax burden by 5 percentage points could
increase Japan’s gross domestic product by 2.6 percentage
points, or 14.4 trillion yen ($172 billion), over the next three
years, according to estimates by Japan’s Trade Ministry. “By
daring to go with a 5% reduction, we will spur companies to
invest domestically, expand employment and raise wages,”
Mr. Kan said. “That will stimulate the domestic economy, support

growth and shake off deflation.”

The government is still considering specific measures to counter
the impact on tax revenues, which may include limitations
on currently available accelerated depreciation on certain
assets and limitations on loss compensation. An increase
of the Japanese consumption tax — currently at 5% - continues

to be a topic for discussion.

Reduced rates on listed shares extended

The current preferential treatment to apply the reduced tax
rates on dividends and capital gains on listed shares, is to be
extended for another 2 years. The tax rates will be increased

to their statutory rates (20%) from January 2014.

International Tax Developments

Hong Kong. As already indicated in this newsletter, the
Government of the Hong Kong Special Administrative Region
of the People’s Republic of China and the Government of Japan
have reached consensus on the agreement for the avoidance
of double taxation and the prevention of fiscal evasion with
respect to taxes on income. It reduces the withholding tax
rates of dividends, interest and royalties paid to residents of

the parties:

¢ the withholding tax rate on dividends is capped at 5% for
a company holding at least 10% of the voting shares of the

paying, and 10% for other cases;

e the withholding tax rate on interest is exempt for government

institutions and capped at 10% for others; and

e the withholding tax rate for royalties is capped at 5%.



® The treaty also provides for an effective exchange of information
regarding tax matters in accordance with the international
standard, with a common objective to prevent international
tax evasion and tax abuse. The treaty includes provisions to
prevent abuse of the agreement in the form of a ‘Limitation
on Benefits’ article. The treaty was signed and the full text
of the treaty has been released on 9 November 2010, and can
be found on the website of the Japanese Ministry of Finance:

http://www.mof.go.jp/jouhou/syuzei/sy221109ho_b.pdf

Korea

Tax law changes for 2011

® |n addition to the proposed changes previously mentioned
in this newsletter, the following adjustments have been made
to the Korean tax system and have taken effect as per 1

January 2011.

® Hierarchy of Transfer Pricing methods. Whereas traditionally
certain transfer pricing methods were to be used with priority
over others, the amendment now allows a taxpayer to select
the most reasonable method at its own discretion, starting for

fiscal years beginning on or after 1 January 2011.

® Statute of Limitation for Penalties for negligent VAT Invoicing.
Penalties imposed for negligent VAT Invoicing and VAT exempt
invoicing are subject to a 10 year ‘Statute of Limitations’ — as
opposed to the ordinary 5 year period — if such negligence is

due to fraud or wilful misconduct.

® Requirements for qualified merger. In order for a Special
Purpose Acquisition Company to be eligible for a qualified
merger for corporate income tax purposes, it will no longer need
to meet the requirement that it must have been engaged in a

business for a period of at least one year prior to the merger.

® Securities Transaction Tax. Depository Receipts are now
included in the definition of securities which are subject to
securities transfer tax. This amendment is applicable to any
transfers on or after 1 January 2011. Note that transfer of DR’s
which are listed on a foreign securities exchange will fall

outside the scope of the securities transfer tax.
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Malaysia

Budget 2011

On 15 October 2010 the Malaysian Prime Minister presented
the 2011 Budget to the Parliament. The Budget extended many
existing tax incentives for businesses involved in, amongst
others, the renewable energy sector and food production.
The sale of Certified Emission Reductions (CERs) also remains
tax exempt until 31 December 2012. Furthermore, an income
tax deduction is proposed for expenses incurred in the issuance
of Islamic Securities (Murabahah and bai’bithaman ajil) and a
double deduction for takaful-based export credit insurance
premium, which refers to a form of life and/or general insurance

according to Islamic law.

Indirect taxes: the Service Tax rate is proposed to be increased
from 5% to 6%. Import duties on tourism-related goods (e.g.
handbags, suitcases footwear and hats), certain luxury goods
(e.g. jewellery) and daily-use products (e.g. toys, shampoo and
blankets) are proposed to be abolished as of 15 October 2010.
A Sales Tax exemption on mobile phones has been proposed
as of 15 October 2010.

Tax Incentives for Development of Oil and
Gas Projects

On 30 November 2010 the Prime Minister announced that the
expected Petroleum Income Tax Act will provide for deductions
of capital expenditures for oil and gas project development of
between 60% and 100%. For marginal oil field development,
a tax rate of 25% (instead of 38%) will be included, as will
certain accelerated depreciation allowances and an export

tax exemption on oil from these fields.

International Tax Developments

France, Bahrain, Netherlands, Japan. Malaysia signed a
Protocol to its double tax treaty with these countries to amend
the Exchange of Information article in the double tax agreements
to implement the internationally-agreed tax standard on
transparency and exchange of information as required by
the Organization for Economic Co-operation and Development
(OECD).



® Saudi Arabia. On 1 July 2007 the income tax treaty between
Malaysia and Saudi Arabia (signed 31 January 2006) and the
protocol to that treaty, based on the UN Model Convention
2001, entered into force. It generally applied as of 1 January
2008 and in Malaysia as of 1 January 2009 for Petroleum
Income Tax. Withholding tax reductions of 5% for dividend
and interest and 8% for royalties are provided for. Furthermore,
a tax sparing credit is included and the Labuan offshore regime

is not explicitly excluded from treaty benefits.

Philippines
VAT simplification

® On 7 December 2010 the House of Representatives approved
House Bill 1970, proposing a simplification of the VAT system
(taxation of the value added by the seller) by replacing it with
a so-called value simplified tax (VAST) similar to a turnover
tax (taxation of the transaction value of each sale). VAST will
apply to all goods and services currently subject to VAT; currently
exempt and zero-rated goods will be exempt. The input tax
credit will no longer be available. Despite of the reduced rate
of 6% VAST instead of 12% VAT (and 3% VAST for small
businesses with a maximum annual turnover of PHP 2.5 million),
this could potentially increase the prices of products and services
as the tax paid will not be recoverable and thus be included in
the prices. The threshold amount exempt from VAST on the
sale of real property (not primarily held for sale) will be increased
to PHP 2.5 million for land and PHP 3.5 million for a house with
land. The monthly threshold amount exempt from VAST on the

rental of residential property will be increased to PHP 20,000.
International Tax Developments

® Exchange of information. The Philippines has over 30 tax
treaties in effect providing for the exchange of information,
however until 28 September 2010, domestic legal restrictions
limited the exchange of information by the country’s tax
authorities. Accordingly, the Philippines was listed on the
grey list of the Organization for Economic Cooperation and
Development (OECD), listing countries that have committed

to meeting the international standards for transparency and the
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exchange of information but have not yet sufficiently implemented
those standards. On 28 September, the Secretary of Finance
signed Revenue Regulation 10-2010, implementing Republic
Act 10021, enabling the exchange of information by the
authorities with the result that the country’s tax treaties could
meet the international standards. Subsequently, the OECD
categorised the Philippines as a country in compliance with the
internationally agreed standards for fiscal information exchange

and transparency and removed the country from its grey list.

Singapore
Fund and Interest Payments

® On 15 October 2010 the Monetary Authority of Singapore (MAS)

issued a circular in which it, effective as per the same date,
introduces a withholding tax exemption on interest payments
based on s.12(6) of the Income Tax Act made by relevant funds
managed in Singapore by prescribed fund managers. The
‘relevant funds’ in this regard include both qualifying funds that
are resident and non resident in Singapore. This tax incentive
further enhances the attractiveness of the use of Singapore

as a jurisdiction for fund management and for fund vehicles.

Withholding Tax on Interest Rate Swaps

® A recent Court decision has helped alleviate some uncertainty

around the Singapore withholding tax treatment of interest
rate swaps and other financial derivatives. In a landmark
decision handed down on 25 October 2010 (ACC v Comptroller
of Income Tax, 2010, SGHC 316), the Singapore High Court
has ruled that interest rate swap (IRS) payments to non-residents
are not ordinarily subject to withholding tax, overturning the
practice adopted by the Inland Revenue Authority of Singapore
(IRAS) for many years in relation to payments under financial
derivatives contracts. In handing down this decision, the courts
gave clarity to an issue which has long been the subject of
disagreement between the IRAS and taxpayers. While the
outcome of this case would no doubt be well-received by
taxpayers, a careful consideration of the reasoning behind
the decision is necessary for a proper understanding of the

scope of its application to financial derivatives.



GST - Time of Supply Rules

® To determine at which moment a supply of goods or services

has been made and its underlying transaction becomes taxable
for GST purposes, ‘time of supply’ rules apply. Up to 1 January
2011, a supply was generally deemed to be made at the earliest

of the following three events:

i. When goods are removed/made available or when services

are performed;

ii. When payment in respect of the supply is received; and

iii. When the tax invoice in respect of the supply is issued.

As businesses generally recognise sales based on invoice or
payment dates, the time of supply rules have been simplified.
As of 1 January 2011, a supply is generally deemed to be made

at the earlier of the following two events:

i. When payment in respect of the supply is received; and

ii. When the invoice in respect of the supply is issued. This
does no longer need to be the tax invoice; issuance of any
type of invoice (except for pro-forma invoice etc.) will qualify.
Nonetheless the tax invoice need be issued within 30 days

from the receipt of payment.

Certain transactions will however remain subject to exceptional
time of supply rules, such as supplies between connected
persons. These will be deemed to be made according to the
new time of supply rules but subject to an additional recognition
moment, being 12 months after the delivery of the goods or

performance of the service. More exceptions apply.

Stamp Duty

® Further to the imposition of seller’s stamp duty (SSD) on the

sale of certain residential properties, described in our Spring
2010 Newsletter, the IRAS issued further details on the
applicability of SSD. The sale within one year of residential
properties acquired as of 20 February 2010 is subject to SSD.
SSD is now also imposed on the sale within three years of
residential property acquired as of 30 August 2010, however
the amount would depend on the duration of ownership before

sale: 100% SSD is due if the property is sold within one year,

LOYENS & LOEFF  Asia Newsletter — January 2011

2/3 of the amount is due if sold in the second year of ownership

and 1/3 of the amount is due if sold in the third year of ownership.

Property Tax

® Singapore introduced a Property Tax based on progressive
tax rates. As described in our Spring 2010 Newsletter, this
was announced in the Budget 2010 and will apply to owner-
occupied residential properties as of 1 January 2011. The
progressive rates have replaced the 4% flat tax rate applicable
up to 2011 to owner-occupied residential property. It applies
to individual or married owners who live in their property; as
such it can only be granted to one of an individual’s property
at a time, and does not apply to property owned by a company
or group of persons, regardless of whether their staff lives in

the property.

® The annual value of hotel property which forms the basis for
10% property taxation, has as of 1 January 2011 been increased

from 20% to 25% of the room turnover of the preceding year.

International Tax Developments

® Spain. On 18 October 2010 Singapore and Spain initialled

a tax treaty.

® China, Ireland, Panama. Singapore signed tax treaties with
these countries which serve to satisfy the OECD’s transparency

and information exchange standards.

® Australia. On 22 December 2010 the protocol (signed 8
September 2009) to the income tax treaty between Singapore
and Australia of 11 February 1969 entered into force and applies

as of that date.

® Libya. On 23 December 2010 the income tax treaty between
Singapore and Libya (signed 8 April 2009) and the protocol to
that treaty have entered into force and apply as of 1 January
2011. Withholding tax reductions on dividend, interest and
royalties may be reduced to minimum 5% and mutual assistance

in the collection of tax is not provided for.

® France, Denmark, UK. Singapore signed a Protocol to its
tax treaty with these countries dealing with OECD compliant
exchange of information. The one with France has meanwhile

taken effect.



New Zealand. The details of the income tax treaty between
Singapore and New Zealand (signed 21 August 2009) that
has recently entered into force, have become available. It
provides for reduced withholding taxes on dividends and
royalties to (minimum) 5% and an interest withholding tax
reduction to 10%. Trustees subject to tax in Singapore or New
Zealand are for the purpose of these reduced rates deemed
to qualify as beneficial owner. As to the existence of a permanent
establishment (PE), the concepts of ‘substantial equipment

PE’ and ‘service PE’ are both included.

Taiwan (R.0.C)

Potential Property Tax on Short-Term
Investment

It was reported that the Government of Taiwan, in order to
discourage short-term investment in property, the rising prices
resulting of which deny average wage earners to buy property,
intends to impose a new property tax on real estate that is sold
within one year after its purchase. The tax would be levied at
the level of the buyer, and may extend to substantial rates;
however it would not be imposed on property owners who

live in their property.

Thin Capitalisation Rule under Discussion

The Legislative Yuan is currently evaluating the thin capitalisation
rule included in the draft amendment of the Income Tax Act,
passed on 19 November 2009 by the Executive Yuan. Currently
Taiwan does not have thin capitalisation rules. Implementation
of this rule will deny the tax deduction of intercompany interest
expenses beyond a certain prescribed debt/equity ratio.

Especially banks are hoping to be excluded from this rule.

Unpatented Technical Know-How

If a company’s management team owns unpatented technical
know-how and contributes this as share capital into the
company, amortisation of this intangible will not be eligible for
tax deduction, as it does not qualify as intangible asset pursuant

to the Income Tax Act and it is not controllable by the company.
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This was ruled by the Supreme Court in 2008, but has recently
been selected as judicial precedent and has as such become
binding for other courts of law. Accordingly, amortisation of
patented know-how is tax deductible but when it is not patented,
amortization is not tax deductible regardless how it has been

obtained by the company.

Thailand

Regional Operating Headquarters (ROH)

On 27 October 2010 the Thai authorities issued Royal Decree
508, which contains another package of tax incentives for
qualifying ROH offices in Thailand. Taxpayers can choose to
apply this Royal Decree or the one issued previously, which
continues to exist. Under Royal Decree 508, ROH offices will
enjoy income tax exemptions on dividends and service fees
from overseas affiliates, and a 10% rate on service fees from
Thai affiliates, royalty income and interest income from local or
overseas affiliates. During a period of 8 years, executive expats
located in Thailand at the ROH office will enjoy a fixed income
tax rate of only 15% and tax exemption on their salary relating
to days spent abroad. Other expats will enjoy this benefit for
a maximum of 4 years. In order to be eligible, the ROH office
must satisfy a number of conditions, including that not less
than 50% of its annual income consists of service fees and/or
royalties from overseas affiliates, that it is a Thai company with
minimum paid up capital of at least THB 10m and that it serves
at least 2 foreign countries by the 3rd and 4th year and 3 foreign
countries from the 5th year. It must also incur qualifying cost
of a specified amount per annum and pay prescribed minimum

salaries to at least 5 of its staff.

Tax Incentives for Green Projects

On 9 November 2010 the Thai cabinet approved the issuance
of the Royal Decree exempting income derived from the sale
of the Certified Emission Reduction Credits (CERs) and Verified
Emission Reductions (VERSs) from corporate income tax. The
exemption will last for three consecutive years, commencing
from the first accounting year in which the project receives a

letter of approval to trade in CERs from the Thailand Greenhouse



Gas Management Organization (Public Organization), or on
being certified by the Executive Board of Clean Development
Mechanism of the United Nations. To qualify for these above
tax incentives, the project must receive the letter of approval
from the Thailand Greenhouse Gas Management Organization
(Public Organization), or register with the Executive Board of
Clean Development Mechanism of the United Nations, by the
end of 2012.

Infrastructure Projects

® The draft of the new Private Public Partnership law is expected
to be completed in February or March 2011. If no changes
would be made, the draft will be proposed for consideration of

Parliament in April after completing public hearings nationwide.

® As the existing PPP law - the Act of Private Participation in State
Undertaking, BE 2535 (1992) - has been used for 18 years,
many of its limitations have been exposed such as confusion

on the definition of project investment size and the time process.

® The law will be revoked with a provision for a shorter process
of 48 months to only 12 months. The definition of investment

size is also expected to be clarified.

® Conceptually, the new PPP law would become post-audit
instead of pre-audit in a bid to facilitate a shorter period of
process and not to leave a burden for the private investors.
The old law, which acted as pre-audit, usually delayed the

process of approving the projects under PPP basis.

® Apart from major infrastructure projects such as in the power
and telecom sectors, Thailand needs hundreds of billions of
baht to finance projects in the transport sector, including rail

and road networks, over the next 10 years.
Withholding Tax on Thai Bonds

® On 1 December 2010 Royal Decree 509 was issued by which
the tax exemptions available to foreign investors in Thai
Government bonds were cancelled. Exemptions had been
available for coupons, primary discounts and capital gains from
bonds or debentures from the Thai Government. As of 13

October 2010 these exemptions are no longer available; instead,

LOYENS & LOEFF  Asia Newsletter — January 2011

a 15% withholding tax applies to such proceeds, unless they
are specifically exempted from withholding tax under Sec. 70
of the Revenue Code, or may be exempted or reduced under
the tax treaties (the majority of tax treaties concluded by
Thailand reduces the withholding tax rate to 10% for foreign
entities which are either a financial institution or an insurance
company, and exempts foreign government authorities

from tax).
VAT

® The Thai Prime Minister reportedly stated on 14 December
2010 that there will not be an increase in the value-added tax
for at least another 10 years. The VAT rate should stay at 7%.
The Finance Ministry is launching new tax schemes ranging
from an assets tax, land tax and entity tax under the supervision

of the Board of Investment.

Vietham

Infrastructure Projects

® On 9 November 2010 the Prime Minister had issued Decison
No. 71/2010/QD-TTg for the first time about regulations on pilot
Public Private Partnership Investment Form (Framework).
By this Framework, Vietnam aims to promote investment
in infrastructure development. Before a real regulation may
take off, the pilot Framework shall apply for three to five years
from the effective date. Technically, the regulations of the
Framework substantially adhere to the Government Decree
No. 108/2009/ND-CP dated 27 November 2009 on BOT, BTO,

and BT investment forms.
Tax Treatment of Share Transfers

® The Vietnamese Ministry of Finance recently issued Official
Letter 12501/BTC-CST, which addresses guidelines about
the characterisation of a transfer of shares in a joint stock
company as either a transfer of capital or a transfer of securities.
Vietnam has different tax regimes for each: transfer of capital
by a (foreign) organization is subject to 25% on the gain whilst

a transfer of securities by a foreign investor is subject to 0.1%



on the sales proceeds. If the company, the shares of which
are transferred, either (i) has made a public offer of shares,
(i) has shares listed on a stock exchange or stock trading
centre or (iii) has its shares owned by at least 100 investors
(excluding professional securities investors) and has a paid-
up capital of at least VND 10 billion, that transfer is regarded
as a transfer of securities and taxed accordingly. A transfer of
shares of a closely held (non-public) joint stock company is
treated as a transfer of capital, resulting in a higher tax burden

for foreign investors.

Overseas Profit Remittance

On 18 November 2010 the Ministry of Finance issued Circular
No. 186/2010/TT-BTC, providing guidelines on overseas
remittance of direct investment profits by foreign investors in
Vietnam. Repatriation of profits is not permitted if an accumulated
loss remains in the year’s financial statements after the loss
has been carried forward, whereas up to the issuance of
this Circular foreign investors were allowed to temporarily
repatriate profits on a quarterly or semi-annual basis based
on the corresponding financial statements of the company.
A distinction is furthermore made in the determination of profits
entitled for annual overseas remittance and of profits entitled

for overseas remittance upon completion of the investment.

Transfer Pricing

Vietnamese transfer pricing regulations were initially issued

in 2006. Since, the Tax Authorities have kept data on related
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party transactions by Vietnamese taxpayers. Following recent
transfer pricing developments, it appears that the Tax Authorities
are becoming stricter on the compliance with the transfer
pricing regulations. In fall 2010, certain authorities have even
required taxpayers to provide complete overviews of their
related party transactions for financial years back to 2006.
Expansion of this requirement to other areas of the country

is expected.

International Tax Developments

® Spain. The investment protection agreement between

Vietnam and Spain which was signed on 20 February 2006
had been sent to the Spanish Parliament for ratification on 21
September 2010. Upon the agreement entering into force, it
will apply for a period of 10 years and will continue to apply

indefinitely unless terminated by either country.

Venezuela. On 26 May 2009, the income and capital tax
treaty between Vietnam and Venezuela (signed 20 November
2008) entered into force and applied as of 1 January 2010.
Details have recently become available and include, amongst
others, withholding tax reductions to 10% on dividend, interest
and royalties and to 5% on dividends if at least 10% of the
capital is held by a company; residency of dual residence
companies is determined by mutual agreement procedures
only and for the determination of profits to be attributed to a
permanent establishment, interest expenses as well as fees
and royalties paid to the head office or to any other group office

are not allowed in deduction.
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