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China

Corporate restructurings

China’s State Administration of Taxation (SAT) on 26 July issued
Bulletin [2010] No. 4 (Bulletin 4), which provides enterprise
income tax (EIT) guidelines for corporate restructurings as set
forth in Caishui [2009] No. 59 (Circular 59), issued by the Ministry
of Finance and the SAT on 30 April 2009.

Bulletin 4 defines some important terms and identifies various
documents that must be submitted to tax authorities for purposes
of special tax treatment. It also confirms that qualified taxpayers
will continue to enjoy some unused preferential tax policies
provided by article 57 of the EIT Law and can utilise some net
operating losses through corporate reorganisations. The bulletin
also instructs tax authorities to monitor those restructurings and
to apply special tax treatment when applicable, and to make
tax adjustments for restructurings that no longer qualify after

the restructuring dates.

Bulletin 4 has retroactive effect from 1 January 2010 and also
applies to unsettled corporate restructuring matters for the 2008
and 2009 tax years. Enterprises that have enjoyed special
tax treatment provided by Circular 59 but have not submitted
documents as required by Bulletin 4 must submit them to tax

authorities for filing or confirmation.

Corporate restructurings established under Circular 59 include
equity acquisitions, asset acquisitions, mergers, split-offs, debt

restructurings, and changes in corporate legal form.

In an equity acquisition, one enterprise acquires shares in
another enterprise (the acquired enterprise) to achieve control
of the acquired enterprise, in return for an equity payment, a
non-equity payment, or a combination of the two. In an asset
acquisition, one entity buys another entity’s substantial business
assets, in return for an equity payment, a non-equity payment,
or a combination of the two. The phrase “substantial business

assets” in the context of an asset acquisition are those that

are used by an entity for its production and business activities
to generate operating income; they also include commercial
information and technology, accounts receivable, and investment
assets (article 5, Bulletin 4). In the case of a merger, one or
more enterprises transfer all assets and liabilities to another
existing or newly established enterprise to achieve a legal
consolidation, and the shareholders of the original enterprise
receive an equity or non-equity payment from the consolidated
enterprise. In a split-off, an enterprise transfers part or all of its
assets to another existing or newly established enterprise (the
dividing enterprise), and the shareholders of the original enterprise
receive an equity or non-equity payment from the dividing
enterprise. A debt restructuring is an arrangement in which a
creditor, because of a debtor’s financial difficulties, agrees to
reduce or cancel the debt based on an agreement with the
debtor or a court decision. A change in corporate legal form
is a change in a corporation’s registered name, address, or
organizational form (with the exception of changes that meet

the criteria of any of the other previously mentioned restructurings).

Under the general tax regime, capital gains or losses from a
reorganisation transaction generally are recognized in the period
of the transaction and are not deferred, and the tax base of
the transactional assets and liabilities is determined at their fair

market value in accordance with the reorganisation rules.

A corporation that no longer survives as a result of a merger
or split-off is subject to the income tax treatment for liquidations
established by Caishui [2009] No. 60 (articles 13 and 14, Bulletin
4). A company is also subject to liquidation income tax treatment
if it changes its status from a legal person to a non-legal person
(such as a partnership or sole proprietorship) or changes its
address from China to a foreign jurisdiction (article 10, Bulletin
4). In that event, the entity must submit specific documents

to tax authorities when filing an income tax return for liquidation.

Special tax treatment generally triggers no capital gains or
losses on the equity portion of a payment (in a transaction
involving both equity and non-equity payments) at the time of

completion of a restructuring, but the tax base of the relevant
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assets and liabilities remains unchanged. However, gains or
losses attributable to the non-equity portion of the payment
are still recognised as if the general tax treatment applied.
The realised capital gains or losses are determined using the
following formula: FMV of the transferred assets minus the
tax base of the transferred assets, multiplied by the non-
equity payment, and divided by the FMV of the transferred
assets (clause 6, paragraph 6, Circular 59). An entity that
is eligible for special tax treatment may elect either the special
or general tax treatment. In the case of a debt restructuring,
the taxable income from a debt restructuring can be averaged
and recognised over five tax years if it exceeds 50% of the
entity’s annual taxable income for a given year. A qualifying
conversion from debt to equity will not result in gains or losses
from the restructuring, and the tax base of the equity investments
will be determined by the tax base of the original creditor’s rights

(clause 6, paragraph 1, Circular 59).

An entity applying special tax treatment must meet all of the

following basic conditions:

it must have a reasonable commercial purpose and its principal

purpose cannot be to reduce, evade, or defer tax payments;

the ratio of transferred assets or equity to total assets or equity
must satisfy the minimum threshold set by Circular 59 (75%

in an equity or asset acquisition);

the substantial business activities in connection with the
reorganised assets cannot be changed within 12 consecutive

months after the restructuring date;

the ratio of equity payment to total payment must meet the
minimum threshold established by Circular 59 (85% in an

equity or asset acquisition, merger, or split-off); and

the original major shareholders (those who previously held
at least 20% of the shares in the transferring enterprise or
the acquired enterprise) that receive equity payment in the
restructuring cannot transfer that equity within 12 consecutive
months after the restructuring date (articles 19 and 20, Bulletin

4 and clause 5, Circular 59).

In addition to the five conditions mentioned above, cross-border
restructurings are subject to additional requirements for special
tax treatment, depending on the type of restructuring (clause
7, Circular 59).
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Type 1 -- Non-resident Enterprise to Non-resident Enterprise.
In the transfer of a resident enterprise’s equity by a non-resident
enterprise to another non-resident enterprise, the transferor
must directly own 100% of the shares in the buyer, and the
later transfer of that equity cannot cause a change in the
withholding tax level for capital gains. Further, the seller must
issue to the competent tax authorities a letter stating that
it will not dispose of the shares in the buyer for three

consecutive years.

Type 2 -- Non-resident Enterprise to Resident Enterprise.
In the transfer of a resident enterprise’s equity by a non-
resident enterprise to a resident enterprise, the non-resident
enterprise must directly own 100% of the shares in the buyer

(the other resident enterprise).

Type 3 -- Resident Enterprise to Non-resident Enterprise.
If a resident enterprise uses its assets or shareholdings to
make an investment in a non-resident enterprise, the resident
enterprise must directly own 100% of the shares in the non-
resident enterprise. In that event, gains arising from the
transaction can be averaged and recognized over 10 tax years

if special tax treatment is elected (clause 8, Circular 59).

Nation-wide transfer pricing inspections

Based on a SAT circular issued on 12 July 2010 — Circular 323
— SAT will embark on a nation-wide inspection of transfer
pricing documentation in 2010. The local authorities will
select at least 10% of taxpayers who have related party
transactions for the financial years 2008 and 2009, to inspect

their documentation.

Tax credits

On 2 July 2010, the State Administration of Taxation issued
Circular SAT Notice [2010] No.1 releasing the “Implementation
Guideline on Foreign Tax Credit of Enterprises” (‘FTC Guideline”).
The FTC Guideline is issued to complement Circular Caishui
[2009] No.125 (the circular which elaborates the FTC mechanism
under the new Corporate Income Tax Law). It provides a
detailed interpretation for each article of Circular 125 and
formulates the implementation procedures and documentation
requirements in claiming FTC. The FTC Guideline takes effect

retrospectively from 1 January 2010.



ECFA economic cooperation among Mainland
China, Taiwan and Hong Kong

Mainland China and Taiwan signed “Economic Cooperation
Framework Agreement” (ECFA) on 29 June 2010, in Chongqing,
Mainland China. The signing of ECFA brings the cross-strait
economic relationship into a new era. At the same time, with
Hong Kong serving as the platform for the cooperation
between Mainland China and Taiwan, ECFA will form the
new landscape for the three areas to better cooperate and

communicate with each other in achieving a mutual development.

Outsourcing fees exempt from Business Tax

The MOF, SAT and Ministry of Commerce jointly issued a
Notice of Business Tax Exemption for Offshore Services
Outsourcing in a Demonstration City on 28 July 2010
(Caishui [2010] No.64). Enterprises registered in 21 Chinese
“demonstration cities” for offshore services outsourcing, and
deriving income from offshore services outsourcing from 1 July
2010 to 31 December 2013, are exempted from business
tax. The cities are Beijing, Tianjin, Dalian, Harbin, Daqing,
Shanghai, Nanjing, Suzhou, Wuxi, Hangzhou, Hefei, Nanchang,
Xiamen, Jinan, Wuhan, Changsha, Guangzhou, Shenzhen,

Chonggqing, Chengdu and Xi'an.

“Income derived from offshore services outsourcing” refers
to income received from overseas companies for the provision
of services by the enterprises under a commission contract
with those overseas companies, or by their direct sub-

contracting enterprises.

The services are:

e Information Technology Outsourcing (ITO), which includes
outsourcing of software development, information technology
development services as well as information systems operation

and maintenance;

e Technical Business Process Outsourcing (BPO), which
includes business process design services, inner management
services, operations services as well as supply chain manage-

ment services; and

e Technical Knowledge Process Outsourcing (KPO), i.e.
intellectual property research, pharmaceutical and bio-

technology R&D and tests, product research and development,
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industrial design, analytics and data mining, design and
development of animation and online games, education

courseware development, engineering design, etc.

® According to the Notice, the amount of business tax that is

exempted from 1 July 2010 to the release date of the Notice
can be deducted from business tax payable for 2010, and any

amount which is not deducted in 2010 will be refunded.

International Tax Developments

® Singapore. On 23 July 2010, Singapore and China signed a

protocol amending their standing agreement for the avoidance
of double taxation (“DTA”) that incorporates the new internationally
agreed Standard for the Exchange of Information. The new
internationally agreed Standard for the Exchange of Information
will enhance bilateral cooperation in information exchange
upon request for tax matters. The protocol will enter into force
after Singapore’s legislative amendments to give effect to
the internationally agreed Standard have been approved by
Parliament and gazetted into law, and the ratification procedures

have been completed by both countries.

Barbados. A recent protocol to the Barbados-China double tax
agreement (DTA) concluded 10 February 2010, entered into
force 9 June 2010, and will apply starting 1 January 2011. The
protocol is important for companies using, or planning to use,
intermediary holding companies in Barbados for investment
in China. One key amendment gives either contracting country
the right to tax capital gains derived by a resident of the other
contracting country ‘from the alienation of shares, participations,
or other rights in the capital of a company resident’ in the first
mentioned country ‘if the recipient of the gains, at any time
during the 12-month period preceding the alienation, had a
direct or indirect shareholding or participation of at least 25%
in the capital of [the] company’. Consequently, for most situations,
capital gains made by a Barbados holding company in respect
of a sale of shares of a Chinese company will no longer be
exempt from the 10% Chinese capital gains tax. With respect
to dividends, the protocol amends the 5% withholding tax rate
such that it is now available only when the beneficial owner
is a company that owns 25% or more of the equity interest
of the company paying the dividend. If the 25% ownership
requirement is not met, a 10% withholding tax rate may apply.

Finally, the Protocol includes an anti-avoidance provision which



allows China to apply its domestic anti avoidance provisions

where appropriate.

Hong Kong

Exchange of information

The Inland Revenue Department issued guidance on its practices
and administrative guidelines for processing an exchange of
information request under a comprehensive double taxation
agreement, explaining the safeguards available to taxpayers
to protect their rights to confidentiality and privacy (DIPN 47 in
June 2010).

Hong Kong will adopt the international standards on safeguards
to protect individuals’ rights to privacy and the confidentiality
of information exchanged as stipulated in Art. 26 of the OECD
Model Convention (the Eol Article), with some modifications
as permitted by the OECD standards to reflect their Eol
policy and to provide additional safeguards on privacy and
confidentiality of personal data. The Eol safeguards provided
in individual tax treaties will be implemented in Hong Kong
as subsidiary legislation, and will be specifically listed out in
submissions of future subsidiary legislations for tax treaties to

the Legislative Council.

Other safeguards are set out as follows:

e Exchange of information upon request only: Hong Kong will

not agree to engage in automatic or spontaneous exchanges;

e Scope of exchange of information: only information that is
“foreseeably relevant” and “related to taxes covered” by a tax

treaty may be exchanged;

¢ Persons covered: there is no obligation to provide information
on third-country residents that is neither held by the competent
authority of the requested jurisdiction nor is in the possession

or control of persons within its territorial jurisdiction;
e Tax secrecy and privacy for personal data;
¢ Use of information for tax purposes only;
¢ Confidentiality of information exchanged;

¢ No disclosure to “oversight” (watch-dog) authorities;
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¢ No disclosure to third jurisdictions;

¢ No retrospective effect: any EOI will only be possible after an
EOI article becomes effective, as stipulated under the article

on Entry into Force;

¢ No obligation to carry out measures at variance with domestic

laws and practices;

¢ No obligation to provide information not obtainable under

domestic law; and

e Other limitations to exchange information: reciprocity, public
policy, protection of trade, business and other secrets,

maintenance of legal professional privilege.

India

Draft Income Tax Code

® After a year of intense debate and deliberation, the Direct Taxes
Code (“DTC”) has finally been tabled before the Indian Parliament.
Once enacted, it will replace the existing income tax and wealth

tax law in India and would be effective from 1 April 2012.

® |nthe DTC Bill, corporate tax rates continue to remain at 30%,
while foreign companies would be subject to an additional
branch profit tax of 15%, thereby raising their effective tax rate
to 40.5%. This is an increase from the standard corporate tax
rate of 25% proposed in the first DTC draft.

® The rate of minimum alternate tax (“MAT”) has been set at
20% which is similar to the existing rate when coupled with
surcharge and education cess. MAT would also continue to
be levied on book profits rather than on gross assets as was

initially proposed.

® Tax on dividend distributions also remains constant at the rate

of 15%, plus surcharges.

® |ong term capital gains on the sale of shares (held for more
than a year) on the stock exchange will continue to be tax
exempt, but would attract securities transaction tax at the rates
applicable today. Short term capital gains on the sale of such
shares (held for less than a year) would be taxed at ordinary

rates subject to a flat 50% exemption.



® The present tax regime applicable to venture capital funds

(“VCF”) will remain untouched. Accordingly, VCFs would continue
to remain pass-through entities only vis-a-vis the 9 sectors.
Hence with respect to investments made in those sectors the

investors would be taxed on a receipt basis.

The DTC Bill also gives effect to the Government’s revised
stance of doing away with tax treaty override. It preserves the
current scheme which allows tax payers to take advantage
of provisions of domestic law or the treaty to the extent beneficial
to them. However, situations challenged under the proposed
General Anti Avoidance Provision (GAAP) or the CFC provisions

would be subject to tax treaty override.

As per the DTC Bill, mergers between foreign companies having
underlying Indian assets may be taxed in India and the present
tax free status of corporate mergers has been confined to those

that are sanctioned under the Indian Companies Act, 1956.

All income earned by foreign institutional investors (“FII”) from
the sale of Indian portfolio investments would be treated as
capital gains income and hence taxed in India in the absence

of any treaty.

The Vodafone case

® U.K. based telecoms company Vodafone on 14 September

announced it has filed an appeal with India’s Supreme Court
against a lower court ruling that the Indian Income Tax
Department has tax jurisdiction over Vodafone’s 2007 merger

with Indian mobile phone company Hutchison Essar.

In a 8 September ruling, the Bombay High Court rejected
Vodafone’s argument that the Indian tax authorities lacked
jurisdiction in the case because the transaction entailed the
transfer of shares in a non-resident company from one non-
resident company to another. The court said the essence of
the transaction was a change in the controlling interest of
Hutchison Essar, which constituted a source of income in
India, and that the transaction covered within its sweep diverse

rights and entitlements.

The diverse rights and entitlements acquired by Vodafone
had sufficient nexus with India for tax authorities to initiate

proceedings against the company, the court said.
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Royalties

® Recent decision of the Bangalore Tribunal in the case of
Velankani Mauritius Ltd. The ruling reiterates the position that
payment for supply of shrink-wrapped software does not result
in transfer of copyright or right to use copyright and hence

cannot be considered as royalty and therefore not taxable.

® |n another case, concerning a ruling by the Advance Ruling
Authority (AAR), the AAR has held, on facts, that software
transferred without transfer of intellectual property rights,
including modifications and updates, would neither be treated
as royalty, nor as fees for technical services either under the
Income-tax Act, 1961 or under the India-Netherlands double

tax avoidance agreement.
Non compete payments

® |t was ruled on 30 July 2010 that a company cannot deduct a
non compete fee it paid when purchasing a business because
the fee was a capital expenditure and not a revenue
expenditure, according to a special bench of the Delhi Income

Tax Appellate Tribunal.

No taxable income: No withholding tax:
Rules Supreme Court

® Based on a newsflash from Nishith Desai Associates, it has
been reported that the Supreme Court recently, in the case of
GE India Technology Centre Pvt. Ltd., pronounced a judgment
in a batch of appeals over-ruling the controversial judgment
of the Karnataka High Court in the case of CIT v. Samsung
Electronics and laid down the law on application of withholding
tax at source (WTS) provisions in the Indian Income Tax Act,
1961 (ITA).

® The High Court held that every payer had a WTS obligation on
all payments made from India, irrespective of whether such
payment chargeable to tax or not, unless a nil withholding tax

certificate was obtained from the tax authorities.

® The Supreme Court, recognizing the misinterpretation of law
by the High Court, held that any remittance made by a resident
to a non-resident is subject to WTS, only if such payment or a
part of it is chargeable to tax under the ITA. It further held that

while interpreting a provision, it has to be read in the context of



its legislation as a whole and in consonance with its other

provisions and not in isolation so as to render it infructuous.

The Supreme Court while over-ruling the Samsung judgment

laid down the following principles:

(i) a WTS obligation arose only for pure income or composite
payments with an embedded income element, the same

being chargeable to tax;

(i) the obligation to deduct WTS is, however, limited to the
appropriate proportion of income chargeable to tax under
the ITA;

(iii) a payer is to approach the tax authorities for determining
WTS liability only in case of doubt on chargeability of tax

on such payment;

(iv)the ITA is to be read as one single integral, inseparable
code and procedural provisions relating to collection and
recovery were to be read in consonance with the chargeability

provisions and not in isolation; and

(v) a provision cannot be wrongly interpreted (by omitting certain
words, in this instance “chargeable to tax”) in a manner to
render administrative convenience to the tax authorities,
and to give rise to a situation wherein on mere payment,
income would be deemed to accrue or arise in India and
be subject to WTS in absence of territorial nexus with

India or when it is not chargeable to tax in India.

The Apex Court did not, however, go into the question of whether
the amounts paid by Indian resident companies for import of
shrink wrapped software was chargeable to tax and remitted

the cases back to the High Court for consideration on merits.

SMR Ruling: the tax department attempts to
deny tax treaty benefits to Mauritius Company

Based on a newsflash courtesy Nitshith Desai Associates,
Mumbai, it was reported that the Indian tax department recently
attempted to deny tax benefits in respect of capital gains arising
from sale of shares, available to a company incorporated and
resident in Mauritius (“Taxpayer”) under Article 13(4) of the
India-Mauritius tax treaty (“Treaty”). It contented that an Indian
resident, who held 99% shares in the Taxpayer, had ordered

the sale of shares (of an Indian company) held by the Taxpayer,
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and hence, the effective place of management of the Taxpayer
was in India. Consequently, the Taxpayer was liable to be
treated as a resident in India, and not eligible for benefits of the

Treaty, as a Mauritius resident.

However, in appeal, the Income Tax Appellate Tribunal (“ITAT”)
has remanded the matter back to the Assessing Officer (“AO”)
for the AO to re-examine evidence pertaining to the residential
status of the Taxpayer’s directors at the time of holding of the
meeting of the board of directors (“Board”) in the relevant financial
year. Interestingly, the ITAT had sought third party evidence
or evidence by any government agency to substantiate the

Taxpayer’s claim.

Ruling: the tax department contented before the ITAT that
since the Taxpayer was being effectively managed from India,
it should be deemed to be a resident of India under Article 4(3)
of the Treaty. It submitted that since the order for sale of shares
were given by the Taxpayers shareholder in India, its effective
place of management was in India. The Taxpayer relied on
the ruling of Radha Rani Holdings Limited, [(2007) 110 TTJ
(Delhi) 920] where it was held that the place of control and
management of a company is where all the meetings of its
board of directors were held. The Taxpayer argued that the
AO failed to appreciate that its director was at all relevant
times (when the Board meetings were held) in Mauritius
and there were no facts to substantiate that the meetings of

the Board were held outside Mauritius.

The tax department distinguished the Taxpayer’ case from
the case of Radha Rani Holdings Limited on the ground
that unlike in that case, minutes of meetings of the Board of
the Taxpayer were not authenticated by the Indian High
Commission in Mauritius, or by any third party. Further, it
contended that there was no documentary evidence available
in the Taxpayer’s case to indicate that the meetings of the
Board were held in Mauritius. The tax department also raised
serious doubts as to the correctness of the signature of the
director, on various documents and disputed their genuineness.
The Taxpayer argued that the AO had not substantiated
its allegation that its control and management was situated
in India with any documentary evidence. As per section 114
of the Indian Evidence Act, 1872, the onus of proving the
allegations of the tax department was to be borne by the

department itself.



The ITAT noted that the Taxpayer had submitted a copy
of the passport of a director of the Taxpayer indicating his
presence in Mauritius on dates of holding the Board meetings.
The ITAT held that considering the arguments of the taxpayer,
it was essential to examine the authenticity of the evidence
placed before the AO in respect of the Board meetings and
directed the AO to decide the matter afresh in terms of the
observations of the ITAT. It also observed that any third party
evidence or an evidence by a government agency situated in
India or Mauritius, relevant to the Board meetings being held
in Mauritius should be brought on record to substantiate the

Taxpayer’s claim.

International Tax Developments

Netherlands. Because Slovenia became a member of the
OECD on 30 August 2010, Indian investors using a Dutch
holding company under the tax treaty between India and the
Netherlands should be able to enjoy the lower (5%) Dutch

dividend withholding tax rate under the MFN clause of the treaty.

Indonesia

Tax officials

Increasingly, we are getting reports from members of the
Indonesian Tax Consultants Association that the attitude of
the tax officers in enforcing the law is getting worse. Arbitrary
assessments are becoming commonplace. The tax inspectors
continue to reject objection letters. This is really bad for business

climate.

In the meantime the IKPI received an invitation from the
Ministry of Finance to discuss the establishment of High Wealth
Individuals Tax Offices in cities other than Jakarta, which,
according to local practitioners, is a sign that the DGT is becoming

more aggressive.

Based on recent press reports, some local practitioners suggest
that it seems that the government is not doing their job, not
only in the area of taxation, but in other areas as well. One
local practitioner advises that this is the climate they are operating
in and the signs lead to one conclusion, that the tax officials
feel less accountable and more empowered despite considerable

publicity about major tax corruption scandals. They have a
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weak Director General and they no longer have such a strong
Minister. Taxpayers simply have to appreciate that they will

probably have to defend their rights in the Court.

Transfer pricing

® A new regulation (PER-43, dated 6 September 2010) provides

a general outline of the approach to be taken in determining
that the pricing of related-party transactions follows the arm’s
length principle. A literal translation of the regulatory language
refers to principles of “fairness” and “ordinary course of business”
—and it is this latter point that may prove crucial for taxpayers.
In various discussions with tax professionals, the transfer pricing
team of the Indonesian tax authority has stressed the distinction
between the arm’s length price and common business practices
and also the need for taxpayers to comply with both. The
distinction relates to alignment with practices in the same
industry, and this—combined industry benchmark ratios provided
in the regulation—points to potential issues that the tax authorities
may raise concerning the arm’s length pricing provided by the
taxpayer. Yet, aside from this area, the principles and concepts
covered in the new regulation generally follow, for the most part,

the transfer pricing guidelines issued by the OECD.

Areas where the Indonesian regulation deviates from the current
OECD guidelines (and from general transfer pricing practices

in many other jurisdictions) include:

¢ The explicit focus on the hierarchical approach to methodology

selection;
¢ The potential that a range of pricing may not be appropriate; and

e The inclusion of a de minimis limit.

Withholding tax refund procedure

® The Director General of Taxation (DGT) on 9 August issued

Regulation PER-40/PJ/2010 clarifying the procedures for non-
resident taxpayers with no permanent business in Indonesia

to apply for refunds of overpaid tax.

A tax overpayment may be caused by erroneous withholding
or collection of tax, withholding or collection on non-taxable
income, or excessive deduction or collection of withholding tax
based on the mutual agreement procedures of an applicable

tax treaty.



® The refund application must be filed by the party doing the

withholding/collection of the tax, which will act on behalf of the
non-resident taxpayer under a proxy from the foreign entity
claiming the tax refund. If the income recipient must be the
beneficial owner of the income under applicable tax treaty
articles, the application should include the financial statement
of the foreign entity claiming the refund and details on its
management, number of employees, and source of funds

invested in Indonesia.

A refund application will not be approved if:
e the recipient is an Indonesian tax resident;

e the withholding tax has not been remitted by the withholding

agent;

e the tax has been claimed as a tax credit overseas or as
tax-deductible income overseas, or has been borne by a

withholding agent;
¢ the claim is not in accordance with the applicable tax treaty;
e there is indication of tax treaty abuse; or

¢ the withholding tax is already in accordance with the relevant

tax treaty.

Completed applications for refund will be reviewed by the DGT
and approved or refused within three months of receipt. Approval
of the claim will be stated in the Statement Letter of Overpaid
Tax (Surat Ketetapan Pajak Lebih Bayar), which will be the
basis for the issuance of the Decree of Refund on Overpaid
Tax (Surat Keputusan Pengembalian Kelebihan Pembayaran
Pajak). The refund will be transferred to the bank account of

the non-resident taxpayer in Indonesian rupiah.

® The tax office and the Ministry of Foreign Affairs have been

talking about the possibility of putting tax officials, in 2011,
into Indonesia’s embassies abroad. The objective would be to
increase revenue from Indonesian taxpayers with assets or
operations abroad, through the means of increased international
cooperation and tax information exchange between tax agencies.
Reportedly, 15 officials are already undergoing training to
be ready for their assignments. The countries in which those
tax intelligence officers will be placed have not yet been
announced, but Singapore, Hong Kong, Japan, the United
States, the Netherlands and the United Kingdom have previously

been mentioned.

International Tax Developments

® Malaysia. Details have become available of the amending

protocol, signed on 12 January 2006, to the Indonesia-Malaysia
income tax treaty and protocol of 12 September 1991. The
protocol generally applies from 1 September 2010. The maximum
rate of withholding tax on dividends, interest and royalties is
reduced from 15% to 10%; Art. 10 (dividends) does not affect
the provisions contained in production-sharing contracts relating
to the oil and gas sector concluded by the Government of
Indonesia, its instrumentality, its relevant state oil and gas
company or any other entity thereof with a person who is a
resident of Malaysia; and the benefits of the treaty are not
available in respect of the carrying on of any offshore business
activity under the Labuan Offshore Business Activity Act
1990 (the term “offshore business activity” means an offshore
business activity as defined under Sec. 2(1) of the Labuan
offshore Business Activity Tax Act 1990 in force at the date
of signature of the protocol and includes any substantially

similar activity dealt with in any amendments thereafter).

Indonesia to place tax officers in
overseas embassies

Japan

® As part of the government’s drive to increase budgetary revenue,  |nternational Tax Developments

the Director General of Taxation has disclosed a plan to place

tax officials in Indonesia’s embassies in selected countries. ® The Netherlands. On August 25, 2010 Japan and the Netherlands

Indonesia plans to raise tax collections significantly next year
to meet the budgetary targets. Tax revenue is forecast to
increase by 13% in 2011, and that will have to be achieved
mainly through tax administration measures and action against

tax evaders.
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signed a new tax treaty between the countries. The amended
treaty will enter into force after approval by each of the countries.
The amendments to the treaty reflect the conditions in the more
recently negotiated tax treaties entered into by Japan, such as

a ‘Limitations on benefits’ clause, withholding tax exemptions



applicable to pension funds, and a potential reduction of dividend
withholding tax to 0%, in case of ownership by an entity in the
other jurisdiction of at least 50%, for a period of at least 6 months.
It is expected that the new tax treaty can be applied as from
1 January 2012 with a 12-month transitional period for treaty

residents entitled to greater benefits under the existing treaty.

Overview of withholding taxes on dividends,
interest and royalties

Dividends Interest Royalties|

Non-portfolio | Other

dividends
(ownership percentage)

Existing Treaty | 5% (25% or more) | 15% 10% 10%
New Treaty 0% (50% ormore) | 10% | 0% (for Financial| 0%
institutions)
5% (10% or more) 10% (other)

® |tshould be noted that a Limitation on Benefits clause is included
in the tax treaty, specifically related to the 0% withholding tax
rates for dividends, interest and royalties and non-taxation
of capital gains and other income. In addition, Japan has secured
its taxation rights on income accrued in Japan from a Tokumei
Kumiai (TK).

® Hong Kong. The Government of the Hong Kong Special
Administrative Region of the People’s Republic of China and
the Government of Japan have reached consensus on the
agreement for the avoidance of double taxation and the
prevention of fiscal evasion with respect to taxes on income.
It reduces the withholding tax rates of dividends, interest and

royalties paid to residents of the parties:

¢ the withholding tax rate on dividends is capped at 5% for a
company holding at least 10% of the voting shares of the

paying, and 10% for other cases;

e the withholding tax rate on interest is exempt for government

institutions and capped at 10% for others;
e the withholding tax rate for royalties is capped at 5%;

¢ The treaty also provides for an effective exchange of information
regarding tax matters in accordance with the international
standard, with a common objective to prevent international

tax evasion and tax abuse;
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e The treaty includes provisions to prevent abuse of the agreement,

most likely in the form of a ‘Limitation on Benefits’ article; and

e The agreement will be signed after the completion of necessary
internal procedures by the respective governments. The
agreement will enter into force after ratification (approval by
the Legislative Council in the case of Hong Kong and approval

by the Diet in the case of Japan).

Korea

Proposed tax law changes for 2011

® The Ministry of Strategy and Finance (“MOSF”) recently

announced proposed amendments to certain High Technology
Tax Exemption (“HTTE”) benefits available under the Tax
Incentive Limitation Law and the Foreign Investment Promotion
Law. Once the amendments take effect starting from 1 January
2011, there will be certain limitations on the scope of HTTE
available to foreign invested enterprises (“FIEs”). Also, the
Korean government has recently commenced its review of the
list of technologies subject to HTTE, which can lead to significant

impact for new investments.

The sunset period for temporary tax credits has been extended
repeatedly to encourage investments in hopes of strengthening
the economy. Pursuant to the proposed amendments, such tax
credits will expire as per the end of this year. Instead, the tax
break would become available only to firms that create new jobs
through their investments. The 7% rate will be continued but
with a ceiling of KRW 10 min for each newly created job, and

effective only for investments made on or after 1 January 2011.

Detailed rules on how to classify a foreign business entity
for income tax purposes will be specified under the Corporation
Tax Law and the Presidential Decree thereunder, to be effective
from fiscal years beginning on or after 1 January 2011. A foreign
business entity will be treated as a foreign corporation, depending
on whether such foreign entity has similar juridical features as
those of a Korean domestic corporation. Specific criteria include
(i) jurisdiction of incorporation, (ii) liability of its members/
shareholders, and (iii) whether it can hold legal title of assets
in its own name. A guideline on how to classify major types
of foreign business entities under the criteria above will be

published separately.



Malaysia
Extension of time for filing tax returns

® With effect from 1 January 2011 the Inland Revenue Bureau
of Malaysia will no longer grant an extension of time for the
filing of tax returns with the exception of a grace period of 3

days for postal delays.
Price Control and Anti-Profiteering Bill / GST

®  On 13 July 2010 the so-called Price Control and Anti-Profiteering
Bill 2010 was tabled for the first reading at the Malaysian
Parliament. The bill is aimed at reforming the law on price
control and enacting provisions with relation to prohibitions of
profiteering. It will enable the government to protect the interest
of consumers by determining prices of goods and charges
for services. The Price Control and Anti-profiteering Bill will
bring the Malaysian government another step forward to the

introduction of GST in Malaysia.
International Tax Developments

® Brunei. On 17 June, the tax treaty and protocol between
Malaysia and Brunei (signed on 5 August 2009) entered into
force. The tax treaty will be applicable as from 1 January 2011
for income withholding taxes and from 1 January 2012 for

petroleum tax.

® |ndonesia. For details, please see the Indonesia section of

this newsletter.

® Hong Kong. The first round of treaty negotiations between

Malaysia and Hong Kong were held from 7 to 11 June 2011.

® New Zealand. The Malaysia — New Zealand free trade agreement
(signed on 26 October 2009) entered into force on 1 August 2010.

Philippines
Voluntary compliance

® Further to the Run After Tax Evaders Program, the Philippine
Bureau of Internal Revenue issued Regulation no. 9 which
sets out the conditions under which taxpayers who failed to

file their tax returns and/or pay correct taxes will be allowed
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to file an original return, amendment to a tax return and pay
correct taxes without surcharge and compromise penalties.
The (amended) tax return must be filed and the tax must be
paid in full — including interest — before 30 October 2010. One
of the requirements in this regard is that the taxpayer must
not yet have been served with a Letter of Authority, a Tax
Verification Notice, an Audit Notice, a Letter Notice or a

discrepancy Notice of whatever nature.

No Documentary Stamp Tax on credit facilities

The Philippines Court of Tax Appeals ruled in May 2010 that
the mere execution of an agreement extending a credit line
facility does not result in Documentary Stamp Tax (DST)
becoming due. Only when the borrower actually draws money
from the credit facility there is a delivery of money which gives

rise to a loan subject to DST.

VAT

On 16 June, the Bureau of Internal Revenue issued a ruling
which states that non-resident corporations are not subject to

VAT if the services are provided outside the Philippines.

A non-stock corporation which is exempt from tax in the
Philippines under Section 30 of the Tax Code is not exempt
from VAT. The tax exemption only covers income tax for which
the corporation is directly liable. The VAT is an indirect tax
payable by the seller and not by the purchaser of goods.

As from 16 August, 12% VAT is imposed on the gross receipts

of Philippine toll way operators.

Singapore

Offshore technical or management services

As an administrative concession issued on 6 August 2010, IRAS
has announced that it is prepared to allow companies to apply
a lower withholding tax rate on gross payment made for related
party services performed in Singapore that fall under Section
12(7)(b) and (c) of the Income Tax Act, without the need to seek

prior approval from IRAS if the following conditions are met:

e The services provided by the non-resident company to its
related parties are not also provided to an unrelated party;
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e The services must be routine support services with a mark

up of at least 5%; and

¢ No disallowable expenses (e.g. fixed assets) are included in
the costs incurred by the non-resident company in the provision
of the services.

GST

® On 7 September, the Inland Revenue Authority of Singapore

(IRAS) issued a GST Guide on imports. The GST Guide provides
for basis information on GST matters relating to the importation

of goods, including GST reporting requirements.

On 16 July the IRAS issued a second edition of the GST Guide
for the Fund Management Industry. The guide explains the
GST treatment relating to services provided and received by

fund managers in the fund management industry.

The Goods and Services Tax (Amendment) Bill 2010 contains
proposed legislation to put into effect the tax changes
announced in Budget 2010, as well as other changes to existing
tax policies and administration arising from the periodic review
of the goods and services tax system. The tax changes are

summarised as follows:

e expand the scope of GST zero-rating for the marine and

aerospace industries;

simplify the GST accounting rules on most supplies to account

for GST at the earlier of tax invoice date or payment date;

introduce a new scheme to allow approved businesses to
defer import GST that is currently payable on goods at the

point of entry into Singapore;

clarify that GST is not chargeable on:
(i) goods that are imported and remain within Free Trade

Zones, Zero-GST or Licensed Warehouses, and

(ii) goods that are locally manufactured, supplied and remain

within warehouses licensed under the Customs Act.

align the valuation methods prescribed in the GST Act
with those in the Customs legislation or the last selling price,
for the purpose of valuing imported goods and thus levying
import GST;

clarify the definition of residential property for the purpose

of GST exemption;
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o facilitate the self-assessment of transactions qualifying under

the Approved Contract Manufacturer and Trader scheme; and

e allow the Comptroller of GST to provide for a wider scope of

electronic services.
International Tax Developments

® Brunei. On 29 August, the protocol to the Singapore — Brunei
tax treaty as concluded on 13 November 2009 entered into
force. The protocol implements the latest OECD exchange of

information provisions.

® China. On 23 July, Singapore and China signed an amending
protocol to the income tax treaty implementing the latest OECD

exchange of information provisions.

® Estonia. On 26 July, Singapore and Estonia signed an amending
protocol to the income tax treaty implementing the latest OECD

exchange of information provisions.

® Georgia. On 28 June, the tax treaty between Singapore and
Georgia was ratified. In the case of Singapore, the treaty will
be applicable from 2011 (YA 2012). The treaty provides for an

exemption of withholding tax on dividends, interest and royalties.

® New Zealand. The new tax treaty between Singapore and
New Zealand, signed on 21 August 2009, entered into force on
12 August. In Singapore, the treaty applies from 1 January
2012. In New Zealand the treaty applies from 1 October 2010

for withholding taxes and from 1 April 2011 for other taxes.

® Russia. To promote bilateral investment, Singapore and Russia
signed an investment promotion and protection agreement on

27 September.

Talwan

Cross border stock lending

® The ministry of Finance issued recently an explanatory letter

on cross border stock lending. Key points are the following:

¢ Financial businesses who lend their overseas stock to foreigners

must pay a 5% gross receipt business tax on the revenue;

¢ Non-financial businesses are eligible for the zero-VAT rate

but are ineligible for a VAT refund;
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¢ Both financial and non-financial businesses are subject to
business tax on cash collateral security (even if no interest

is actually derived the lenders should impute interest);

¢ If the cash collateral has been used by the lender to earn
a profit and the stock lending contract clearly states that
the lender should pay interest to the borrower, the payment
to the borrower will be exempt from income tax and business
tax as the interest compensation does not constitute ROC

source income; and

e Payments to foreign service providers are subject to 5%
gross receipt business tax (in the case of financial businesses)

and 5% VAT (for non-financial businesses).

Offshore service fees subject to
withholding tax

In a recent case it was decided by the Taiwan Supreme
Administrative Court that services are considered Taiwan-
sourced income if the services are utilised in Taiwan, even if
the services are performed offshore. As a result, service fees
paid from Taiwan for services performed offshore are subject

to withholding tax.

Tax incentive for storage of goods or simple
processing in Free Trade Zones

Based on information from law firm Lee & Li, it was reported
that in order to encourage foreign businesses to store products,
perform simple processing, and render value-added services
in a free trade zone, and then sell the products to clients within
and outside Taiwan, with a view to stimulating international
trade and boosting the development of free trade zones,
Paragraph 1, Article 29 of the Act for the Establishment and
Management of Free Trade Zones (“Free Trade Zone Act”)
grants tax benefits to a foreign profit-seeking enterprise or its
branch in the ROC that stores goods or performs simple
processing in a free trade zone and sells products domestically

and abroad.

By Paragraph 2, Article 29 of the Free Trade Zone Act, on 25
March 2010 the Ministry of Transportation and Communications
promulgated a set of rules (“Rules”) to specify the scope,
qualifications, calculation method, application procedure, and
other relevant issues concerning the tax incentive. We hereby

explain the Rules as follows:
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® (Qualifications:

e The foreign profit-seeking enterprise shall be an organization
legally registered abroad and has its corporate head office

overseas;

¢ All the products of the foreign profit-seeking enterprise in the

free trade zone are delivered to legal entities, not individuals; and

e The goods are owned by a foreign profit-seeking enterprise
that applies for either establishment or commission of an
enterprise in the free trade zone to have the enterprise store
goods or perform simple processing. At the same time, the
foreign profit-seeking enterprise enters into a sales contract
with domestic or foreign customers, or has brokers, agents,
or any independent agents carry out its business domestically

or overseas in accordance with the practice of their industry.

The income of a foreign profit-seeking enterprise from selling
products to its domestic and foreign customers could be exempt
from corporate income tax. But please note that sales of goods
to domestic customers shall not exceed 10% of the enterprise’s
annual total sales, including domestic sales and overseas sales. The

sales exceeding the 10% limit will not be exempt from income tax.

Application Deadline and Procedure: interested foreign businesses
have to apply to the competent authorities for a certificate
indicating that it stores goods and performs simple processing
in a free trade zone (the “Certificate”) one month prior to the
deadline for filing a tax return. The following documents are

required for the application:

e The corporate registration documents of the foreign profit-

seeking enterprise;

e The declaration of having the corporate head office abroad

issued by the foreign profit-seeking enterprise;

e The business plan for establishment of a business or com-
mission of an enterprise in a free trade zone for the enterprise

to store goods and/or perform simple processing; and

e The contract signed with the enterprise in the free trade zone
commissioned to store and/or perform simple processing

and its Chinese translation.

The Certificate issued by the competent authorities shall indicate
the term of tax holiday, which cannot be longer than five years.
If a foreign profit-seeking enterprise changes the enterprise

it commissions in a free trade zone, or the contract with such
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an enterprise is renewed, the foreign profit-seeking enterprise

should apply for the tax exemption status again.

New Estate Tax rules for investment-type
insurance policies

On 1 August the Taiwan’s Ministry of Finance issued new
estate tax rules for taxpayers with investment-type insurance
policies (ITIPs). The new rules apply to both new and existing
ITIPs and are designed to close a loophole created by the tax
exemption for personal insurance compensation under the

Estate and Gift Tax Law and the Income Tax Law.

Under the new rules, ITIPs will be exempted from Estate Tax
unless the ITIPs are considered unusual or abnormal. An
example of ITIPs that qualify as unusual or abnormal are ITIPs
purchased by the critically ill and those in which the insurance
premium is paid in a lump sum or for which the premium is

higher than the insurance compensation.

For the income tax treatment of ITIPs, a distinction should be
made between insurance accounts and investment accounts
of ITIPs. Insurance accounts will be treated as normal personal
insurance. The annual personal insurance premium can be
reported in the annual personal income tax return as an
itemized deduction and the insurance compensation received
can be exempted from income tax up to NT $30 million.
The portion in excess of NT $30 million will be taxable at the
basic income tax rate or under the alternative minimum tax
(AMT) at 20%. For investment accounts, the personal income
tax treatment depends on the nature of the investment instrument
and whether the investment instrument qualifies as ROC-source
income or as offshore-source income. For example, capital
gains from stocks are exempted from income tax by the Income
Tax Law but interest from ROC-source bond securities or
commercial bills will be taxed at a flat rate of 10%. Foreign
sourced income may, under certain circumstances, be taxed

to 20% Alternative Minimum Tax.

International Tax Developments

India. Negotiations for a tax treaty between India and Taiwan
are currently ongoing and the conclusion of a tax treaty is

expected in the near future.

Paraguay. On 3 June, the Taiwan - Paraguay income tax treaty

and the exchange of notes to the treaty entered into force. The
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treaty applies from 1 July 2010 for withholding taxes and from

1 January 2011 for other taxes.

Thailand

Regional Operating Headquarters (ROH)

It was reported that in June the Thai Cabinet approved a new
ROH package of tax incentives that will deliver the most
competitive benefits in the region once implemented. To qualify,
companies must provide services by their Thai office to at least
one affiliate in another country in the first year, to two in the
third year and to three in the fifth year. Services covered by
the programme include R&D, business management and
administration, marketing and sales promotion, advisory services

and HR training among others.

Benefits include:

¢ Income earned on services provided to companies outside of
Thailand will be exempt from corporate income tax for 10 years.
Where total accumulated expenditure exceeds 150 million
Baht (US$4,687,500) in the tenth financial year, the ROH may
request an extension of this benefit from 10 to 15 years;

e For income earned on services provided to entities inside
Thailand: 10% corporate income tax for 10 years. The same

qualification for accumulated expenditure as above applies;

Expatriate employees working in Thailand will be taxed at
15% for eight years. This personal income tax benefit will be
subject to a requirement that income generated from services
to overseas companies must be at least 50% of the ROH’s

total revenue;

e Expatriate employees working outside of Thailand will be

exempt from personal income tax for eight years;

The Bank of Thailand will support ROH companies by making
foreign currency dealings easier through new regulations to

improve convenience and reduce costs; and

The Board of Investment will support the programme by reducing

paperwork and ‘request’ turn-around time for ROH companies.

Transfer Pricing Guidance

® The Thai Revenue Department issued new Transfer Pricing

Guidance to encourage Thai taxpayers to enter into a Bilateral
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Advance Pricing Agreement with the Revenue Department.
The Guidance provides for guidelines on the qualification of
applicants, length of the covered period, the process of application
submission, content of the application, language used, feedback

process, withdrawal/termination etc.
VAT

® |t was approved by the Thai Cabinet to extend the reduced 7%
VAT rate - which was set to expire on 30 September 2010 -
until 30 September 2012.

Vietham

Loss carry forward

® \ietnam’s Ministry of Finance recently issued Official Letter No.
7250/BTC-TCT in which it is confirmed that losses from 2009
onward must be carried forward entirely and consecutively
for five years. As the loss carry forward period is counted
consecutively, it is unclear whether this means that losses must
be carried forward to tax holiday years as well. Further guidance
is expected on this shortly. The carry forward can only be done

after the year end enterprise income tax finalisation.
Foreign contractor tax

® Vietnam’s Ministry of Finance recently issued Official Letter
8667/BTC-TCT in which it is explained that reinsurance fees
with respect to contracts signed with foreign reinsurance entities
located in a country with which Vietnam has signed a tax treaty
are exempt from 2% Foreign Contractor Tax (FTC). The
exemption applies from 2005 to 2008 and during the effective
period of the tax treaty. In case the FTC was already paid the

Vietnamese insurance entity may apply for a refund.
Finance consultancy services subject to VAT

® |t was recently announced by the General Department of Tax

that finance consultancy services such as IPO consultancy or

securities listing are subject to 10% VAT and do not qualify for

the exemption for securities businesses

Personal income tax - Per Diem allowances

® |t was reported that the Ministry of Finance has issued Circular
97/2010/TT-BTC on 6 July 2010 setting the per diem level at
VND 150,000 (previously, VND 70,000). Pursuant to Circular
130/2008/TT-BTC dated 26 December 2008 per diems paid
to employees are deductible up to double the per diem level as
set by the Ministry of Finance. Thus, per diems paid up to VND
300,000 are deductible. In addition to the non-deductibility of
the per diem in excess of VND 300,000, the excess would still

be subject to Personal Income Tax.
VAT refund on exported goods

®  On June 30, Circular No 94/2010/TT was issued which provides
taxpayers with a temporary refund of VAT on goods which were
actually exported but which goods have not yet been paid for
by the foreign party involved. If (part of) the payment is received,
the input VAT in relation to that part will be fully refunded. In
case no payment is received and there is no support by a bank
payment receipt, 90% of the input VAT of the exported goods
will be refunded. The remaining 10% will be refunded when
the taxpayer submits the full bank payment receipt. Furthermore,
where exported goods are paid under the modes of instalment
or periodical payments and this is clearly stated in the export
contract, taxpayers shall be entitled to a refund of the entire

amount of input VAT.
International Tax Developments

® Mozambique. On 3 September the tax treaty between Vietnam

and Mozambique was signed.

® Saudi Arabia. On 15 July, the tax treaty between Vietnam and
Saudi Arabia (signed on 10 April 2010) was ratified.

® Tunisia. On 15 July, the tax treaty between Vietnam and Tunisia
(signed on 13 April 2010) was ratified.

Although great care has been taken when compiling this newsletter, Loyens & Loeff does not accept any responsibility whatsoever for

any consequences arising from the information in this publication being used without its consent. The information provided in the publication

is intended for general information purposes and cannot be considered as advice.
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