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Introduction

Japanese text below English text
FNHXBAXRFREEXDRICEH

This is the May 2008 edition of our periodical Tokyo Newsletter Tax. This Newsletter is intended for
Japanese businesses investing in or through the Netherlands, Belgium, Luxembourg, Switzerland and the
EU. It provides a summary update of tax developments in the Kingdom of the Netherlands and touches on
developments in Belgium, Luxembourg, Switzerland and the European Union.
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The Netherlands

DECREE APPLICATION OF THE
PARTICIPATION EXEMPTION

Recently, the Ministry of Finance published a long
awaited decree (the “Decree”) on certain topics
related to the application of the Dutch participation
exemption rules. The Decree is of retroactive effect
to 1 January 2007.

The Decree provides for guidance on certain issues
which have led to discussions between taxpayers
and the Revenue Service on the scope of the
participation exemption since the amendment of the
participation exemption regime on 1 January 2007.
Most topics addressed in the Decree reiterate
statements made by the Ministry of Finance during
legislative hearings.

Asset Test

The Dutch participation exemption provides for a
full exemption of all benefits (dividends and capital
gains) derived from a qualifying shareholding in a
subsidiary. A shareholding in a subsidiary generally
qualifies for the participation exemption if it
represents 5% or more of the nominal issued paid-
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up capital of the subsidiary, unless the subsidiary is
a ‘low-taxed passive investment company”
(“LTPIC”).

A subsidiary does not qualify as an LTPIC if, among
others, its assets, together with the assets of any
lower-tier subsidiary, qualify for 50% or less as
passive investments (the “Asset Test”). For
purposes of this test, (the pro rata part of) all assets
of all (first tier, second tier, etc.) subsidiaries in the
chain of ownership must be added, and must be
earmarked as either active or passive.

The Decree clarifies that for purposes of this test:

e real property owned by a subsidiary and
leased to an affiliate engaged in an active
trade or business, is not a passive
investment, provided the lessor directly or
indirectly owns the lessee or vice versa or
both are held, directly or indirectly, by the
(lower tier) subsidiary;

e areceivable held by subsidiary A on affiliate B
is not a passive investment if such receivable
is matched by an intra-group loan from
another affiliate, C, provided A directly or
indirectly owns C or vice versa and both are
held, directly or indirectly, by the (lower tier)
subsidiary; and

e trade receivables with a term of less than 3
months arising in the conduct of an active
trade or business are not passive
investments.

Real property holding company

Among other, clarification is given to when a
company qualifies as a “real property holding
company”.

A “real property holding company” is not an LTPIC.
Hence, a shareholding of 5% or more in such entity
will generally qualify for the participation exemption.
A subsidiary is considered a “real property holding

company” if its assets on a consolidated basis
(including the assets owned by lower tier
subsidiaries, other than assets held by subsidiaries
that qualify as Dutch REITS) consist for 90% or
more of “real property”. It has now been clarified
that “real property” includes (i) certain rights on real
property such as long leases, building rights and
rights of servitude and comparable rights under
foreign law, and (ii) the full economic ownership of
a real property.

Final remarks

The guidance provided in the Decree provides for
certainty and clarity for Dutch holding structures,
including real property holding structures. The
Decree indicates that the Revenue Service is willing
to enter into preliminary consultations in respect of
any other issues that may arise.

EUROPEAN COURT RULES ON VAT
DEDUCTION IN THE EVENT OF COSTS THAT
ARE PARTLY BUSINESS AND PARTLY NON-
BUSINESS

On 13 March 2008, the European Court of Justice
(the “ECJ”) ruled in the Securenta case regarding
the deduction of VAT on costs that are partly
business and partly non-business. In this case, it
was confirmed that an entrepreneur that also
performs non-business activities must take into
account that VAT on costs that are partly business
and partly private are only partially deductible. This
can affect, among other things, deduction for
holding companies.

This case is significant for all companies that
perform both business and non-business related
activities, e.g. holding companies that perform
business activities or that provide loans to non-EU
companies. As long as the State Secretary of
Finance does not revoke the ‘holding resolution’ of
1991, in many situations, a company can invoke the
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provision laid down in the resolution, that non-
business activities of holding companies do not

affect the right of deduction.

Belgium

“INFOKAP” RULINGS

In the past months, the Belgian Ruling Commission
has issued a number of “infokap rulings”. This
became possible on the basis of a new tax law
provision which introduced the arm’s length
principle in Belgian tax law, in 2004. In these
rulings, the Ruling Commission accepts a
downward profit adjustment in the hands of a
Belgian related company without the requirement of
an upward profit adjustment in the hands of a
related non-Belgian company. This downward profit
adjustment is justified if the profit of the Belgian
company includes “excess” profit realised by certain
intangibles of the group which the Belgian company
has at its disposal for no consideration. Such
intangibles can be know-how, client portfolio, trade
organisations etc. Given the free disposal of these
intangibles, the profit of the Belgian company
exceeds the profit of an unrelated company. On the
basis of the arm’s length principle, the profit of the
Belgian company should be adjusted downwards.
The infokap rulings agree on the methodology of
how to determine the excess part of the profit,
which will ultimately not be taxable in Belgium.

Luxembourg

PROPOSAL TO AMEND SICAR

Recently, a bill was provided to the Luxembourg
Parliament with regard to the SICAR (société
d’Investissement en capital risque), aiming to
further improve the environment for the
Luxembourg financial sector. Main features:

e possible to create numerous investment
compartments allowing for “linked”
investments;

e abolition of the publication requirement with
respect to the net asset value; and

e share premium is taken into account when
deciding on minimum capital.

AMENDED FRANCE - LUXEMBOURG TAX
TREATY ENTERED INTO FORCE

On 1 January 2008, the long awaited amended tax
treaty between France and Luxembourg entered
into force. The new protocol to the treaty aims to
close a loophole that under conditions allowed a tax
free disposal of French real property held by a
Luxembourg company.

Switzerland

2008 TAX REFORM

On 24 February 2008, the Swiss citizens accepted
in a referendum the tax law package proposed by
the Swiss parliament, known as the Enterprise Tax
Reform Il. Important measures are the abolition of a
35% withholding tax on the repayment of share
premium and lowering of the threshold for
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application of the participation relief.

Tax free repayment of share premium

Under current law, any repayment of equity, other
than nominal share capital, is subject to 35%
withholding tax. Under the new law, the principle of
contributed capital will be applied, which means
that any repayment of contributed capital, including
share premium, made by shareholders after

31 December 1996, will no longer be subject to the
35% withholding tax.

Although the measure is part of the new Federal
law that will enter into force in 2009, this change will
enter into force in 2011.

Participation relief

Swiss companies can benefit from the ‘participation
reduction’ for income received from qualifying
participations. The participation reduction results
effectively in an exemption from corporate income
tax. Currently, dividends are exempt if the Swiss
company holds at least 20% of the shares in its
subsidiary, or if the shares have a value of at least
CHF 2 million. For capital gains, a 20% threshold
applies, in addition to a one-year holding period.
Neither dividends nor capital gains are subject to a
tax requirement in order to be eligible as a
qualifying participation.

As from 2011, the threshold for dividends will be
reduced to 10%, or CHF 1 million. For capital gains,
the threshold will also be reduced to 10% as from
2011. The one-year holding period remains
applicable.

EU

ECJ DECIDES GERMAN RULES ON NON-
DEDUCTIBILITY OF CURRENCY LOSSES

(DEUTSCHE SHELL)

On 28 February 2008, the ECJ rendered its
decision in the Deutsche Shell case (C-293/06),
concerning the monetary effects of the repatriation
of start-up capital granted by a company
established in one Member State to its permanent
establishment in another Member State.

Deutsche Shell GmbH (“Deutsche Shell”), a
company which has its seat and principal place of
business in Germany, set up a permanent
establishment in Italy. Deutsche Shell provided its
branch with start-up capital, which was entered in
the separate German commercial and tax accounts
with the DEM exchange rate obtained at the time of
each payment made in ltalian Lira ("LIT”). Deutsche
Shell transferred the Italian permanent
establishment to a wholly owned subsidiary, which
shares were subsequently sold to an unrelated
Italian company. The funds resulting from these
transactions were transferred to Deutsche Shell.
However, when this sum was set against the
historic acquisition costs of the repaid start-up
capital, the result for Deutsche Shell was a
currency loss.

Under German law, currency losses arising from
the operation of a foreign permanent establishment
of a German company cannot be included in the
company's assessment for German tax.

The ECJ ruled that excluding a currency loss
suffered by a company having its registered office
in one Member State upon repatriation of start-up
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capital granted to its permanent establishment in
another Member State, when determining the
national basis of assessment, is contrary to Article
43 EC in conjunction with Article 48 EC.

ADVOCATE GENERAL CONCLUDES GERMAN
SYSTEM OF FULL EXEMPTION OF FOREIGN
PERMANENT ESTABLISHMENT PROFITS
INCOMPATIBLE WITH EC LAW (LIDL BELGIUM)

On 14 February 2008, Advocate General Sharpston
issued her Opinion in the Lidl Belgium case (C-
414/06), which relates to the German system of full
exemption of foreign permanent establishment
profits.

Lidl Belgium GmbH, a company incorporated under
German law and with its place of effective
management in Germany, ran business activities
through a permanent establishment in Luxembourg.
In the relevant year, a loss was incurred at the level
of the Luxembourg permanent establishment.
Under German law, in conjunction with the bilateral
tax treaty between Germany and Luxembourg
which allocates the taxing right to Luxembourg for
income derived by the permanent establishment,
such loss was not deductible from the German
taxable profit.

According to Advocate General Sharpston, the
German non-deductibility of a foreign permanent
establishment loss is a restriction on the freedom of
establishment. She continued and investigated
whether this restriction could be justified by
justifications accepted in the Marks & Spencer Il
case (C-446/03). In the opinion of Advocate
General Sharpston, the infringement of the freedom
of establishment caused by the German legislation
can be justified by (i) a balanced allocation of taxing
rights and (ii) the prevention of a double dip (the
use of loss deduction in two Member States). The
next question, however, was whether the German

legislation was proportional. According to Advocate
General Sharpston, a less restrictive system would
be possible, such as a system which allows
immediate loss deduction and a recapture of the
loss at a later stage when profits are made at the
level of the permanent establishment. This would
remove the cash-flow disadvantage currently
incurred by Lidl Belgium.

Apparently, in prior years, such a less restrictive
system was applicable in Germany. Advocate
General Sharpston concluded that the German
rules were not in line with the freedom of
establishment.

In view of its summary nature, the Newsletter
does not form a substitute for advice. Although
this Newsletter has been compiled with great
care, we cannot accept any liability for the
consequences of making use of this issue
without our cooperation.
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