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I The Netherlands
Act on Public Takeover Bids

Introduction

On 28 October 2007, the Dutch Act on Public
Takeover Bids (Wet openbaar overnamebod: the
‘Act’) entered into force. The Act implements the 13th
EC Directive, which approximates the regulations of
the various EC Member States on public offers and
the protection of minority shareholders.

At the same time as the Act, the Decree on Public
Offers under the Financial Supervision Act (Besluit
openbare biedingen Wit), which contains revised
rules for the public bidding process, also entered into
effect.

The Act in Brief

Mandatory offer

Pursuant to the Act, any person who obtains
‘substantial control’ of a public limited company with
its registered office in the Netherlands, the shares of
which have been admitted for trade on a regulated
market, is obliged to make a bid for all outstanding
shares.
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‘Substantial control’ means the power to exercise at
least 30% of the voting rights at a general meeting of
shareholders.

Acting in concert

The bidding obligation also applies to persons acting
in concert who jointly acquire substantial control. The
Act does not provide specific criteria to determine
what constitutes such ‘acting in concert’. However, as
a general rule, the Act provides that persons are
deemed to be acting in concert if they cooperate on
the basis of an agreement aimed at (i) obtaining
substantial control; or (ii) thwarting an announced
takeover of the company (such if they cooperate with
the relevant target company).

Exemptions
The Act provides for a number of exemptions from the
mandatory offer, such as obtaining substantial control:
e _in an open-ended investment institution,
whose participating units are repurchased or
repaid at the request of the participants;

e by honouring a public offer for all shares of
the target company;

e by a trust office which has issued depositary
receipts for shares with the cooperation of the
company;

e within the context of a transfer of the stake
that provides substantial control within a

group;

e in a company that has been granted
suspension of payments or that has been
declared insolvent;

e through a legal entity that is independent of
the company and aims to promote the
interests of the company and the enterprise
affiliated with it and that keeps the shares (i.e.
protective preference shares) for a period of

no more than two years after a ‘hostile’ bid
has been announced, such in order to protect
the company.

Persons who already had substantial control over a
public limited company at the time the Act entered
into force is not required to make a public offer.

No offer conditions
A mandatory offer may not be made subject to the
fulfilment of any offer conditions

Price offered

The mandatory offer must be made at a ‘fair’ price. In
principle, the fair price is the highest price the offeror
paid in the year preceding the announcement of the
mandatory offer for securities in the same category or
class as those to which the mandatory offer applies. If
the offeror did not acquire any securities during such
year, the average share price during that year will be
deemed a fair price. Notwithstanding the above, any
interested party (such as the offeror, the target
company or any other shareholder in the target
company) may lodge a request with the Enterprise
Chamber to determine whether the price proposed
under the mandatory offer should be higher or lower.
Such request, however, will be denied if the price
referred to above deviates less than 10% from the
average stock price as quoted on the stock exchange
during the 3-month period preceding the request.

Protected or unprotected target company

The Act offers the possibility for a company to provide
in its Articles of Association that, in the event of a
mandatory or voluntary public offer, a number of
protective measures will not apply.

For example, the Articles of Association may provide
that, after the public announcement of a public offer,
the target company will not take any action without
the prior approval of the general meeting of
shareholders that might thwart the success of the
offer.
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The Atrticles of Association may also provide that the
holder of shares representing at least 75% of the
issued capital as a result of an offer, is authorised to
convene a general meeting of shareholders shortly
after the end of the period of acceptance of the offer,
at which meeting any special rights accruing to the
shareholders under the Articles of Association
regarding a resolution to appoint or dismiss a
managing director or supervisory director, such as the
right to make a binding nomination, do not apply.

A company that includes any such provision in its
Articles of Association is also referred to as an
‘unprotected’ company, and it is required to report
that status to the Netherlands Authority for the
Financial Markets (‘AFM’).

Note that the ’reciprocity rule’ applies here.

An unprotected target company is free to change its
unprotected status if the offeror itself is a protected
company, but this does require the prior approval of
the general meeting of shareholders of the target
company.

Buy-out of minority shareholders

An offeror who has made a mandatory or voluntary
offer and provides at least 95% of the issued capital
of the target company and represents an equal
percentage of the voting rights may demand that the
remaining minority shareholders sell their shares.

In addition, the Act introduces a buy-out right for
minority shareholders. The remaining minority
shareholders may demand that an offeror purchase
their shares if this offeror has made a mandatory or
voluntary offer and provides at least 95% of the
issued capital of the target company, and represents
an equal percentage of the voting rights.

The price for which the minority shareholders are
bought out is, in principle, equal to the price offered in
the public offer. The claim for a buy-out of the
remaining minority shareholders must be filed with the

Enterprise Section within 3 months after the expiry of
the offer’s acceptance period.

Offer rules

The Decree on Public Offers under the Financial
Supervision Act (Besluit openbare biedingen Wi,
“Bob”) lays down the revised rules for the bidding
process.

e The manner in which information regarding
the offer is disclosed has been aligned with
the statutory regime for the disclosure of
price-sensitive information. Furthermore, a
provision has been added to prevent double
disclosure obligations.

e A‘friendly’ offer must be announced at the
time that conditional agreement has been
reached between the offeror and the target
company.

e Anunsolicited (‘hostile’) offer is deemed
‘announced’ if the offeror discloses specific
details of the contents of the proposed offer
such as the name of the target company in
combination with the proposed price or a
specific time schedule.

e Prior to a public offer, an offer document must
be published which has been approved by the
AFM. At the offeror’s request, the AFM may
provide a ‘European passport’, by means of
which the need for the approval of the offer
document by other Member States is no
longer necessary.

¢ |n addition to specifically required information,
the offer document must contain all
information that shareholders require in order
to make a well-balanced decision, which
information must be clear and consistent.
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. Employees of the offeror must be informed of
the offer and offerors must provide their
employees with a copy of the offer document
(such in addition to existing employee
participation rules which may require the
target company to inform their works councils
and/or trade unions). The offer document
must include information on the plans
pertaining to the continuation of employment
and work locations.

. The offer document must state whether
advice has been obtained regarding the offer
or for the purposes of preparation of the offer.
It must also specify the consultants and the
substance of such advice.

The offer document must also specify the
remuneration, if any, to be received by
managing directors and supervisory directors
if the bid is honoured.

- Within 4 weeks of the initial announcement of
a public offer, the offeror must make a public
announcement as to when it is to submit the
request for approval of the offer document to
the AFM.

. The offeror must submit a request for
approval of the offer document to the AFM
within 12 weeks, calculated as from the time
of the initial announcement of the offer.

. The offeror must be able to produce the funds
required in respect of a cash offer no later
than at the time of submission of the request
for approval of the offer document. In the
case of an exchange offer, where the offer
consideration (partly) consists of shares, the
offeror must have taken all reasonable
preparatory measures to enable payment of
the offer consideration. The offeror must
make a public announcement to confirm

compliance with the abovementioned ‘certain
funds rule’.

e The AFM must inform the offeror of its
decision within 10 business days of receipt of
the request for approval of the offer
document.

e The offeror must submit its offer within 6
business days of being notified by the AFM
that the offer document has been approved.

e The term of acceptance of the offer,
commencing on the first business day after
the submission of the offer, is at least 4
weeks and at most 10 weeks, plus a one-off
extension of at most 10 weeks.

e Inthe event of a competing bid, the first
offeror has the option to synchronise offer
periods. During the bidding process, the
offeror may raise the bid price once, which
will mainly be the case in the event of a
competing bid. It has also been provided that
the target company must express its opinion
on the competing offer in relation to the first
offer.

Transitional law

The premise is that 'the rules will not be changed
while the game is on’, which means that offers that
had been announced or made before the Bob entered
into force will be settled under old law. If competing
bids are made while the first offer still falls under old
law, such bids will also be settled under the old law.

The Exemption Decree

Not only the Act itself, but also the Exemption Decree
for Takeover Bids under the Financial Supervision Act
(“Exemption Decree”) includes a number of
exemptions for making a mandatory offer. The
Exemption Decree is to enter into force shortly.
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Under the Exemption Decree, no mandatory offer is
required if:

a. prior to the acquisition, but no longer than 3 months
in advance, the general meeting of shareholders of
the target company agrees to the acquisition by at
least 95% of the votes cast, with the votes cast by the
acquiring party being disregarded; and

b. the general meeting of shareholders of the target
company agrees to every subsequent acquisition of
shares in that target company by the same acquiring
party, in accordance with the manner described in a.

The exemption also applies to persons who obtain
substantial control concurrently with the acquisition of
equal substantial control over the same target
company by:

a. legal entities or companies that belong to their own
group; or

b. legal entities or companies that are a subsidiary of
theirs or of which they themselves are a subsidiary;
to the extent that any of the acquiring parties referred
toin a. or b., who is designated by the acquiring
parties jointly, submits a mandatory offer.

European Union

Guidelines for Merging Companies with Vertical
or Conglomerate Relationship

The European Commission has adopted Guidelines
for the assessment of mergers between companies
that are in a vertical or conglomerate relationship
(also known as ‘non-horizontal mergers’). Such
mergers are aimed at broadening a company's
activities, either by merging with a company at
another level of the supply chain (vertical merger) or
with a company active in a related market
(conglomerate merger). The Guidelines provide
guidance for companies as to how the Commission
will analyse the impact of such mergers on
R s T, .

competition.

According to Competition Commissioner, Ms Neelie
Kroes, these Guidelines illustrate the Commission's
commitment to providing clear and predictable
guidance for businesses. The majority of vertical and
conglomerate mergers do not raise problems, and
they can bring about efficiency gains that benefit both
businesses and consumers. However, according to
the Competition Commissioner, the Commission will
act decisively to prevent transactions that ignore the
clear indications in the Guidelines of the types of
mergers that can harm competition and consumers.

The non-horizontal Merger Guidelines complement
the existing Guidelines on horizontal mergers, which
deal with mergers of companies which compete on
the same markets. Non-horizontal mergers include
vertical mergers, such as the acquisition of a supplier
by a customer, for example, a steel manufacturer
acquiring a supplier of iron ore, and conglomerate
mergers, which concern companies whose activities
are complementary or otherwise related, for example,
a razor manufacturer acquiring a shaving foam
manufacturer.

Horizontal mergers, i.e. between competitors on a
particular market, can lead to a loss of direct
competition between the merging firms. By contrast,
vertical and conglomerate mergers do not
immediately change the number of competitors active
in any given market. As a result, the main potential
source of anti-competitive effects in horizontal
mergers is absent from vertical and conglomerate
mergers. They are thus generally less likely to create
competition concerns than horizontal mergers. In
addition, vertical and conglomerate mergers may also
improve a company's efficiency by better co-
ordinating their various production stages.

On 13 February 2007, the Commission launched a
public consultation on the draft guidelines. In
response, 32 papers were submitted by various
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stakeholders. The vast majority of respondents
supported the issuing of guidelines. Most
commentators also acknowledged that the draft
represented the state-of-the art of the established
economic literature in the field. In addition, the
consultation produced a number of valuable
comments on individual sections of the draft, which
have been taken into account in the final text.

The Guidelines provide examples, based on
established economic principles, of where vertical and
conglomerate mergers may significantly impede
effective competition in the markets concerned. For
instance, they outline the circumstances under which
a vertical merger could be likely to result in competing
companies being denied access to a key supplier or
facing increased prices for their inputs and thus
ultimately leading to higher prices for consumers.

To take a concrete example, the energy sector is one
area where vertical and conglomerate issues can be
of concern, as illustrated by the Commission's
decision to prohibit the proposed takeover of GDP by
EDP and ENI. The merger of the electricity and gas
incumbents in Portugal could, for example, have
created considerable obstacles to new entrants to the
Portuguese electricity market using gas-fired power
stations. Another recent example is the acquisition of
Pfizer's Consumer Healthcare division by Johnson &
Johnson. Without the divestiture remedies imposed
by the Commission, the transaction would have given
J&J control over key inputs for nicotine patches

produced by its main competitor, GSK. Consumers
attempting to stop smoking could as a result have
suffered higher prices and less innovative products for
their nicotine replacement therapy.

The Guidelines also indicate levels of market share
and concentration below which the Commission is
unlikely to identify competition concerns (‘safe
harbours’). This will help interested parties to identify
such mergers more easily.

The text of the Guidelines is available on the
Commission's website at
http://ec.europa.eu/comm/competition/mergers/legisla
tion/leqislation.html

In view of its summary nature, the Newsletter does not form a substitute for advice. Although this
Newsletter has been compiled with great care, we cannot accept any liability for the consequences of
making use of this issue without our cooperation.
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