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I
The Netherlands

THE CROSS-BORDER MERGER ACT

Introduction

The act on cross-border mergers (Wet
grensoverschrijdende fusies van
kapitaalvennootschappen: the ‘Act’), implementing
the 10th EC Directive on cross-border mergers of
companies limited by shares, entered into force on
15 July 2008.

Scope

On the basis of the Act, inter alia, a public limited
company (‘NV’) or a private limited liability company
(‘BV’) can merge with a company limited by shares
which is governed by the laws of another Member
State of the EU or the EEA. Such an NV or BV can
act as the acquiring company (an inbound merger)
or as the company ceasing to exist (an outbound
merger). Furthermore, on the basis of the Act, a
European Cooperative may also become a party to
an inbound or an outbound merger with a European
Cooperative incorporated under the laws of other
Member States of the EU or the EEA.

The Act also facilitates an (inbound) triangular
merger. This merger variant can only be
implemented if both the acquiring company and the
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group company of the acquiring company (i.e., the
company which is to allot the shares to the
shareholders of the company ceasing to exist) have
their seat in the Netherlands.

Procedure

For a cross-border merger on the basis of the Act —
in addition to the regulation for a national legal
merger — it is required that a number of special
provisions must be complied with for the benefit of
the protection of creditors, minority shareholders and
employees. The formalities which apply to the other
legal entity or entities involved in the merger must
also be observed.

Rights of Minority Shareholders to Opt Out

New under the Act is the right of minority
shareholders to opt out of a Dutch company ceasing
to exist. This means that those shareholders who
vote against the merger in the General Shareholders
Meeting may submit a request for indemnification.
The shares to which this request relates will be
cancelled by operation of law as soon as the merger
becomes legally effective.

Employee’s Role

A Regulation pertaining to employee participation is
incorporated in the Act, based on the regulation on
the European Company (Societas Europea: ‘SE).
This regulation, however, does not always have to
be complied with, for example, if less than 500
employees are employed by the merging companies,
or if prior to the merger no regime with respect to
employee participation in the board of the companies
involved was applicable. In the Netherlands, these
employee participation rules are considered
applicable to, amongst others, companies which are
subject to the so-called Large Company Regime.
Accordingly, they will not apply to cross-border
mergers of smaller NVs or BVs.

Role of European Case Law
For other variations of cross-border mergers which

are not regulated in the Act, European Case Law
(the SEVIC judgement of December 2005) may offer
comfort. It is broader in scope than the Act, and is
based on the freedom of establishment. For a more
detailed discussion of the SEVIC judgement please
refer to our Tokyo Newsletter (Legal) of July 2006.
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NEW ANTI-MONEY LAUNDERING LEGISLATION

Implementation of the third EC Anti-Money
Laundering Directive

On 1 August 2008, new integrity legislation entered
into effect. The Dutch Parliament has adopted
legislation to implement the EU Anti-Money
Laundering Directive, and to merge the existing
Compulsory Identification Act (Wet identificatie bij
dienstverlening) with the Disclosure of Unusual
Transactions (Financial Services) Act (Wet melding
ongebruikelijke transacties).

The amended legislation increases the possibility for
an institution to adapt its identification policy to the
concrete risks of becoming involved in money
laundering and the financing of terrorism. The shift
towards a risk-based approach rather than a
principle-based approach allows institutions to adapt
their diligence depending on the type of client,
relationship or transaction involved.

Other amendments include the obligation to
determine the identity of ultimate beneficiaries of a
transaction, and a stricter control regime in the case
of rendering services to prominent politicians.

Identifying your Client

The new legislation applies to institutions which
include, amongst others, credit institutions, financial
services firms, investment firms, accountants, tax
advisors and lawyers.
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The main rule of the Law on Client Identification is
that clients must be screened, amongst others, in the
following cases:

(i) If the client develops a business
relationship in or from the Netherlands.

(i) If the institution executes a transaction
in excess of EUR 15,000.

(iii) If there is any indication that the client is

involved in money laundering or the
financing of terrorism.

(iv) If the institution questions the reliability
of data received from the client.

Screening should include the following procedures:

(i) The identity of the client must be
determined and verified. If the client is a
legal person, or is represented by
another person, the representative must
also be identified.

(i) Under circumstances, the ultimate
beneficiary must be identified.
(iii) If the client is a legal person, foundation

or trust, insight should be gained into the
ownership and control structure.

(iv) Information must be gathered regarding
the purpose and nature of the business
transaction.

(v) If possible, review of the business

relationship and all transaction should
be continuous.

It is not allowed to start or continue a business
relationship or execute a transaction without
sufficient prior client screening.

Ultimate Beneficiaries

Ultimate beneficiaries should be identified in order to
prevent persons engaged in criminal activities from
hiding behind legal persons. The ultimate beneficiary
only needs to be indentified in cases with increased
risk.

‘Ultimate beneficiary’ means the natural person who
is the owner or has the control over the client, and/or
the natural person on whose behalf a transaction or
activity is performed. A natural person is deemed to
be the ultimate beneficiary if it owns 25% or more in
shares or voting rights, or has significant control via
other means.

Simplified Procedure
A simplified procedure can be applied with respect to
clients in the following categories:

(i) Credit institutions.

(ii) Financial institutions.

(iii) Life insurance companies.

(iv) Investment companies.

(v) Financial service providers acting as
insurance intermediaries.

(vi) Publicly listed companies in one or more

EU Member States.

When the simplified procedure is applied, client
identification is not obligatory. However, sufficient
data have to be collected in order to determine
whether the simplified procedure can be applied.

Tightened Client Screening

In situations which by their nature pose an increased
risk of money laundering and/or financing of
terrorism, a tightened client screening procedure
must be followed.

Clients that do not appear in person

If a client does not appear in person, the tightened
client screening must consist of determining the
client’s identity from supporting documents and
information.

Prominent politicians

A new aspect of the legislation is the special focus
on prominent politicians, i.e. natural persons who
fulfil or have fulfilled prominent political functions,
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including direct family members if they themselves
are publicly well known. The emphasis lies on
persons from jurisdictions with considerable
corruption issues.

Consequences of the New Legislation

As a consequence of the new legislation, existing
client identification procedures may need to be
adjusted. In certain cases, the administrative burden
could increase. In others, however, particularly in the
case of the simplified procedure, the administrative
burden of anti-money laundering legislation could
decrease.

_ Luxembourg

NEW RULES ON TRANSPARENCY

Transparency obligations of issuers of securities
traded on a regulated market are covered by
European Directive 2004/109/EC, which aims to
promote a single European capital market with
harmonized transparency regulations, under which
issuers must disclose appropriate information to
investors. In Luxembourg, this European Directive
was transposed by the Law of 11 January 2008 and
completed by a Regulation of the same date which
covers practical implementation matters (the law and
the Regulation hereinafter jointly: the ‘Law).

On 6 February 2008, the Luxembourg financial
supervisory authority (Commission de surveillance
du secteur financier: the ‘CSSF’) also issued a
circular providing for additional clarification on the
terms referred to in the Law.

The Law applies to issuers whose securities have
already been admitted to trading on a regulated
market or which are operating in a Member State
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(the ‘Issuers?).

It should be noted that the Law does not apply to
units issued by undertakings on collective
investment other than the closed-end type, or to
units acquired or disposed of by such undertakings
on collective investment.

The Law only covers information (‘Regulated
Information’) which consists of:

(i) Periodical Financial Information (annual
and semi-annual reports, interim
management statements and quarterly
financial statements); and

(ii) Ongoing information (notification of
major holdings, transactions relating to
own shares, total number of voting
rights, change in the rights attached to
shares and, as the case may be, inside
information).

The Law lays down the following obligations for the
Issuers:

(i) To disclose the Regulated Information;

(i) To store the Regulated Information in
accordance with an Officially Appointed
Mechanism (‘OAM’); and

(iii) To file the information with the
competent authority, this in Luxembourg
is the CSSF.

As for the disclosure obligation, this must be done
via media that can reasonably guarantee an efficient
dissemination to the public in all Member States.

As for the storage of the Regulated Information, this
must be stored with an OAM, to be appointed at a
later date by the CSSF as it does not yet exist in
Luxembourg. In the interim, the CSSF has stated
that as long as the OAM is not operational, the
Issuers are exempt from such storage obligation, but
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they are still required to have the Regulated
Information available on their web site.

Non-compliance with the Law may result in the
suspension or prohibition to trade securities,
administrative and criminal sanctions or suspension
of voting rights.

In view of its summary nature, the Newsletter does not form a substitute for advice. Although this

Newsletter has been compiled with great care, we cannot accept any liability for the consequences of
making use of this issue without our cooperation.
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