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Introduction

This is the September 2007 edition of our periodical Tokyo Newsletter (Legal). This Newsletter is
intended for Japanese businesses with operations or investments in or through the Netherlands,
Belgium or Luxembourg. It provides a summary update of developments in corporate, banking and
securities law in these countries and also touches on developments of European Union Law.

In view of its summary nature, this Newsletter does not form a substitute for legal advice. Although this
Newsletter has been compiled with great care, we cannot accept any liability for the consequences of
making use of this issue without our further cooperation.

Should you have any questions further to this Newsletter, please contact Pieter Leguit at our Tokyo
office. For further details, please consult the back cover of this Newsletter or access our home page at
www.loyensloeff.com, via which you can also subscribe to an electronic version of this Newsletter.

The Netherlands
Bill to make Dutch BV's more competitive from a corporate law perspective

As part of a process that aims at modernizing Dutch company law, a legislative proposal has been submitted to
the Dutch Lower House of Parliament (Tweede Kamer) on 31 May 2007 regarding the Dutch private company
with limited liability (besloten vennootschap met beperkte aansprakelijkheid, or BV). The purpose of this
legislative proposal (the "Proposal”) is to create a more flexible legal form by significantly increasing the ability
to tailor the governance structure of that entity, as well as the legal and financial relationship between
shareholders and the company and between shareholders themselves, to individual needs.

Existing capital preservation requirements will be removed or amended, with due regard to the interests of
creditors and minority shareholders of the company, as follows:

. No minimum issued share capital will be required (currently EUR 18,000). At all times at least one share
with voting rights must be issued and outstanding with another person than the company or its
subsidiaries.

. Unless the articles of association contain a cap (authorised capital), an unlimited number of shares can be

issued without amendment of the articles of association.
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. The shares must have a nominal value, which may be expressed in euros or in any other currency.

o Neither bank statements nor auditors' statements confirming the value of any contribution on shares in
cash or in kind will be required upon issuance of shares at or after incorporation.

. Financial assistance restrictions and certain existing formalities to be observed in respect of transactions

between shareholders or incorporators and the company within two years after the company's initial
registration with the Dutch Chamber of Commerce (nachgriindung), will no longer apply.

. Individual shares may be cancelled without a prior repurchase of those shares.
. The two months objection period for creditors in the event of capital reductions shall no longer apply.
. Distributions to shareholders in any form (including dividend distributions, distributions out of the

company's reserves, and distributions resulting from capital reductions or share repurchase of shares) are
subject to prior approval of the management board. Prior to a distribution the management board would
have to perform a "distribution test" and no such approval may be granted if after the distribution the
company would no longer be able to satisfy its due and payable debts. Should nevertheless approval be
granted, the members of the management board (and other qualifying policymakers) may be held
personally liable against the company for the amount of the distribution (with statutory interest).

. If the company goes bankrupt within one year after a distribution of any kind, shareholders and any other
recipients of such distribution may have to return the distribution received, if at the time of the distribution
they did not act in good faith.

The following changes in statutory law are proposed in order to make the BV a more flexible legal form:

. Non-voting shares and shares without profit rights may be introduced.

o Individual shareholders may be given the authority to directly appoint members of the management board
and the supervisory board.

. Share transfer restrictions in the articles of association will be optional and if share transfer restrictions are

included in the articles of association the mandatory requirements that will apply to such restrictions are
far more limited.

. The articles of association may exclude the right of a selling shareholder to claim the intervention of an
expert to determine the price of his shares offered for sale.

. Transfer of shares may be prohibited for a certain period as specified in the articles of association (lock-
up), provided that all shareholders agree with the adoption of such lock-up provision.

. The articles of association may attach specific obligations to shares, but incorporation of a shareholders'
agreement into the articles of association by reference will not be allowed.

. The voting rights on shares will no longer have to be related to the nominal value of the shares and
multiple voting rights will be allowed.

. The articles of association may provide that shareholders’ meetings can be held outside of the
Netherlands.

. The position of minority shareholders is protected by introduction of unanimous vote requirements for

certain shareholders’ resolutions (e.g. any change in the voting rights attached to shares and the
introduction of a lock up period) and certain specific provisions in the articles of association will not apply
to shareholders that voted against the introduction of such provisions in the articles of association (e.g.
provisions regarding obligations attached to shares, deprivation of profit rights and the waiver of the right
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to claim intervention of an expert to determine the value of shares on sale).

The Proposal only relates to the Dutch BV and does not apply to the Dutch public company (naamloze
vennootschap, or NV).

In addition to the above changes, a separate legislative proposal will be submitted to abolish the requirement to
obtain a Ministerial declaration of no objections (verklaring van geen bezwaar) for incorporations and
amendments of the articles of association of BV's and NV's. Nor does the Proposal entail the introduction of the
one tier board concept, combining executive and supervisory board in one corporate body, or changes in the
large company regime (structuurregeling). It has been announced that these subjects will be dealt with
separately, for both NV's and BV's.

It was initially indicated that the bill should be enacted before the end of 2007. As there has been a delay in the
submission of the Proposal at the Parliament, it seems unlikely that the legislation will enter into force before
2008.

Belgium
Suretyship without consideration now subject to a new restrictive regime

Pursuant to the new law of 3 June 2007 (Belgian State Gazette, 27 June 2007), the suretyship without
consideration (kosteloze borgtocht/cautionnement a titre gratuit) is subject to a restrictive and formalistic regime.
The new law will enter into force on 1 December 2007, and will apply to suretyship agreements entered into after
that date.

The new law has a broad scope of application and applies to any suretyship whereby a natural person
guarantees the obligations of another party (whether a legal or natural entity) without consideration, irrespective
of the private or commercial character of the main obligations. The beneficiaries of the suretyship must be
commercial persons or entities acting within the scope of their commercial or professional activities, which
includes financial and credit institutions. As a practical example, the parliamentary discussions mention the
gratuitous suretyship granted by a father in favour of a bank as security for the financial debt incurred by his
child.

The gratuitous nature is defined as the absence of any economic benefit, either direct or indirect, from which the
grantor may benefit by granting the suretyship. Obviously, whether or not there is a direct or indirect economic
benefit cannot, in certain cases, be easily demonstrated. In addition, it is the beneficiary of the suretyship which
will have to demonstrate that the guarantee was not gratuitous in order to avoid application of the law. In this
regard, to the extent that directors or managers have an economic benefit in granting a suretyship for their
company’s obligations (which is probably the case), these guarantees will fall outside the scope of the law.

The new law aims at protecting the grantor of the suretyship by subjecting the suretyship without consideration to
restrictive mandatory rules, as set out below:
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. The scope of the suretyship must relate to a particular, determined debt; the suretyship without
consideration for “all debts” (borgtocht voor alle sommen/cautionnement pour toutes sommes) is
prohibited.

. The maximum secured amount, as mentioned in the suretyship agreement, must be limited to the principal
amount of the secured debt, increased with interest, but only up to 50% of such principal amount.

. The term of the main obligation must be specified in the suretyship contract. If the principal obligation is for
an indefinite term, the term of the suretyship may not exceed five years.

. Any suretyship in relation to a debt which is clearly disproportionate to the financial means of the grantor

can be declared void. The financial capacity of the grantor of the suretyship must be determined on the
date of the suretyship agreement on the basis of its immovable and movable assets.

. The new law imposes extensive formality: the suretyship must be granted in a written agreement between
the beneficiary and the grantor which must be separate from the main agreement, and every suretyship
agreement must contain a specific formula of suretyship handwritten by the grantor, stating the maximum
amount of the suretyship (in letters), the duration, the main debtor, the beneficiary and the subsidiary
nature of the suretyship.

. At least once a year, the grantor must be informed by the creditor of the due performance of the main
agreement. In addition, if the creditor notifies a default to the main debtor, it must simultaneously, and in
the same form, notify the grantor of the suretyship thereof. In the absence of such notification of a default
to the grantor of the suretyship, as from the date such notification should have been made, the creditor
cannot invoke any increase of the secured debt against the grantor.

. The new law provides special protection for the heirs of the grantor of the suretyship. The obligations of
each heir will be limited to their respective portion in the inheritance. No longer can joint liability be
provided for between the heirs of the grantor of the suretyship with respect to the obligations resulting from
the suretyship.

If not complied with, several of the new provisions will entail nullity of the suretyship. This sanction is quite
severe and will lead to legal uncertainty, considering that the gratuitous nature of a suretyship and thus the
application of the new law will not always be clear from the outset.

It remains to be seen how the courts will apply the new law and how it will affect the current banking practice.

However, it would not be surprising if the restrictive regime were to incite banks to opt for other types of security
instead of having to comply with the formalistic and restrictive rules of the gratuitous suretyship.

Luxembourg
Transposition of MiFID in Luxembourg

The law dated 13 July 2007 (the “Law”) transposing MIFID - the Market in Financial Instruments Directive —
(“MiFID”) into Luxembourg regulations is to enter into force on 1 November 2007.

The Commission de surveillance du secteur financier (“CSSF”) the Luxembourg financial supervisory authority
has issued a circular clarifying amendments made to Luxembourg regulations pursuant to the transposition.
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The main objectives of the Law are the following:

e Harmonizing authorisation procedures for investment firms (in Europe an investment company of a Member
State is entitled to operate on the entire European market on the basis of an agreement and supervision of
the supervisory authority of its Member State);

e Establishing a set of rules aimed at further protecting investors - and thus enhancing confidence in the
financial markets - and promoting competition between execution of orders’ regimes (transparency
requirements, codes of conduct, best execution of client orders). This means, amongst others, enhanced
transparency with regard to all transactions relating to transferable securities on a regulated market and
notification obligations to the CSSF for transactions made on financial instruments traded on a regulated
market;

e Enhancing cooperation between the European financial supervisory authorities.

The Law of 5 April 1993 (relating to the financial sector) has also been amended. Individuals can now be
approved as Professionals of the Financial Sectors (the “PFS”).

The Law also introduces into Luxembourg regulations new categories of PFS.

e Financial intermediation companies (Sociétés d’intermédiation financieres), which are companies which offer
financial networks the opportunity to domicile their central administration in Luxembourg):

¢ Investment firms operating a Multilateral Trading Facility (“MTF”) in Luxembourg, which are companies
operating an MTF (as defined by MIFID). It is a system that is operated by a credit establishment, an
investment firm or an operator that allows the meeting of buying and selling interests expressed by third
parties for financial instruments and ending in contracts in conformity with MiFID directive regulations;

e Operators of a regulated market authorized in Luxembourg (opérateurs d’un marché réglementé agrée au
Luxembourg), which are professionals managing or operating the activity of a regulated market authorized in
Luxembourg other than the regulated market itself.

The Directive has been strictly implemented by the Luxembourg legislator, and the legislative text adheres
closely to that of the Directive. Further circulars are expected to be issued by the CSSF in due course.
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