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In this briefing

1.  The Luxembourg SIF regime

The Luxembourg specialised investment fund (‘SIF’) regime has recently
celebrated its first anniversary. As further summarised in this briefing, experience
shows that the SIF’s practical and commercial flexibility exceeds expectations.

2. The enhanced Belgian PRIVAK regime

Introduced in 2004, the PRIVAK regime appeared to be no competitor for the
Luxembourg SICAR regime. Belgium recently introduced an enhanced version
of the PRIVAK regime.

3.  The Dutch VBI regime - latest developments

To try and put a halt to Dutch investment funds moving to Luxembourg,
the Netherlands introduced the VBI regime.

4. Reform of the Dutch FBI regime
Under pressure from EC law developments and competition from other
European countries, the Netherlands amended the ‘tax flow-through’ investment
fund regime (the ‘FBI regime’).

5. MiFID in the Benelux countries
Smooth introduction of MiFID in domestic legislation.

6. Other developments

Recent developments in the Dutch, Belgian and Luxembourg regulatory and
tax legislation that are relevant for the fund practice.

Annex: table comparing the main fund regimes and fund vehicles
in Luxembourg, Belgium and the Netherlands

The annex contains a table comparing the main fund regimes in Luxembourg,
Belgium and the Netherlands: the SIF, SICAR, FBI, VBI and PRIVAK. In addition,
another table compares entities frequently used as fund vehicle (either with or
without application of a fund regime or feeder entity).
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1. The Luxembourg SIF regime

1.1 Introduction

1.2 Main conditions

LOYENS & LOEFF

In February 2007 Luxembourg enacted the law on specialised investment funds (the ‘SIF
Law’). The SIF Law replaces the 1991 law on undertakings for collective investment
(‘UCIs’), commonly referred to as institutional investor funds, the securities of which are
not intended to be offered to the public. The result is a lightly regulated, operationally flexible
and tax-efficient investment fund regime for an internationally qualified investor base.

Legal structure

The SIF regime may be applied to any entity formed under Luxembourg entity including

the FCP and SICAV. In summary, the SIF regime can be applied to:

* A tax-transparent common fund established by a contractual arrangement (fonds
commun de placement), managed by a Luxembourg management company (a ‘FCP-
SIF);

* An investment company with variable capital (‘SICAV’) in the corporate form of a
private limited liability company (société a responsabilité limitée or ‘Sarl’), public
limited liability company (société anonyme or ‘SA’), partnership limited by shares
(société en commandite par actions or ‘SCA’) or cooperative company in the form of a
public limited liability company (société coopérative sous forme de société anonyme or
‘SCSA’) (a ‘SICAV-SIF);

* Any entity formed under Luxembourg law, including a limited partnership (société en
commandite simple or SCS).

Eligible investors

Any institutional, professional or ‘well-informed’ investor may invest in, but also initiate or
launch, a SIF. The ‘well-informed’ investor status basically entails that an investor invests
at least EUR 125,000 in the fund, or in the case of a smaller investment, obtains an
appraisal from a credit institution, a qualifying investment enterprise, or a management
company certifying the investor's expertise, experience and knowledge justifying his
adequate appraisal of an investment in the relevant SIF. It is thus not the SIF itself that is
‘specialised’, but it is the investor base which must be ‘specialised’.

Supervision

Establishing a SIF does not require prior authorisation by the Luxembourg regulatory
authority for the financial sector (Commission de Surveillance du Secteur Financier or
‘CSSF’). However, the constitutional documents of the relevant SIF must be filed with the
CSSF within one month following the establishment of the SIF. Although the CSSF will
verify that the relevant SIF and its directors have complied with the applicable laws and
regulations prior to admitting the SIF to the official SIF list, pending such admittance the
SIF may in principle launch its activities once it has been established.
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1.3 Taxation

LOYENS & LOEFF

Investment policy

Although the SIF Law imposes the condition that the SIF adheres to a policy of risk
diversification, the law does not elaborate on any quantitative, qualitative, geographical or
other type of investment restrictions. In order to speed up the regulatory approval process,
the CSSF has published a Circular (07/309) which provides additional guidance as to this
risk diversification principle. Pursuant to this Circular, a SIF should generally not invest
more than 30% of its assets or commitments in securities of the same kind issued by the
same issuer. However, exemptions may apply to investments in securities issued or
certified by an OECD Member State or by its territorial public communities, including
international or local institutions and supranational bodies, and investments in other
undertakings for collective investment that are subject to risk diversification requirements
which in purpose and nature are at least comparable to the requirements imposed on
SIFs.

The SIF is not permitted to be in a short position with respect to similar securities issued
by the same issuer for more than 30% of the SIF’s assets. If the SIF invests in derivative
financial instruments, it must ensure, through a diversification of its underlying assets, a
comparable risk diversification policy.

These guidelines apply to all SIFs, although the CSSF may grant exemptions, if appro-
priate. In addition, depending on the investment policy, the CSSF may require the relevant
SIFs to adopt additional investment limitations. A second Circular (07/310) provides
detailed information on the financial reporting obligations that must be adopted by SIFs.

The tax regime of the SIF relies on the proven and tested tax regime of Luxembourg
investment funds. Regardless whether the SIF is organised with or without legal
personality, it is not liable to tax on its income or capital gains. Upon its establishment,
a one-off lump-sum capital duty charge of EUR 1,250 is due.

The SIF is subject to an annual subscription tax (taxe d’abonnement) of 0.01% assessed
on the total of its net assets. There are certain exemptions to this annual subscription
tax with respect to investments in other undertakings for collective investment that have
already been subject to an annual subscription tax, and for SIFs that invest in certain
money market instruments or that implement pension pooling schemes.

SICAV-SIFs will be eligible for the benefits of a selection of double tax treaties concluded
by Luxembourg with other jurisdictions.

The Luxembourg management company of an FCP-SIF (typically in the form of an Sarl)

managing solely one FCP may benefit from the tax regime of the SIF, and as such is
exempt from Luxembourg taxation.
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1.4 SIF in practice

LOYENS & LOEFF

As of January 25, 2008 the total number of SIFs in place is 572. These existing SIFs
adhere to a wide selection of investment policies ranging from traditional securities funds
to infrastructure, logistics, private equity and hedge funds. Practice has proven that SIFs
have also become popular as a platform for real estate investment funds. SIFs are also
being used for a variety of fund-of-funds, umbrella funds and master/feeder funds. Please
be referred to the below structure charts for some practical examples of a SIF being used
as a fund vehicle for, respectively, a real estate investment fund, a private equity fund and
an umbrella fund.

Real estate investment fund Umbrella fund
Csr D Cse D
debt
Lux Holdeo
Asset pool A Asset pool B
debt
Lux Holdco
Asset pool C
PropCo
RE

Comments to the above structure charts

Real estate investment fund: Since the SIF is allowed to issue debt instruments to its
investee companies, a tax efficient structure (making use of a double tier Luxembourg
holding structure) can be created where (rental) income from real property investments
can be repatriated in a tax efficient manner (as interest on loans) to the SIF.

Umbrella fund: The SIF regime provides for the creation of different compartments, each
compartment investing in a specific asset class (with the assets of each compartment
being ring-fenced from the other compartments). For each compartment, a separate class
of units is issued by the SIF, enabling investors to choose in which of the fund’s asset
classes they wish to invest.
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2. The enhanced Belgian PRIVAK regime

2.1 Introduction

2.2 Main conditions

LOYENS & LOEFF

The Royal Decree of May 15, 2003 implementing the law of April 22, 2003 on the private
investment vehicle, the ‘private privak’/ ‘pricaf privée’ (‘PRIVAK’) has been replaced in
full by the Royal Decree of May 23, 2007 (‘2007 Decree’). The PRIVAK regime is meant
for privately held entities making (equity) investments in non-listed companies.

Legal structure

* The PRIVAK regime may be applied to one of the following limited liability entities
formed under Belgian law: A public limited liability company (‘naamloze vennootschap’/
‘société anonyme’);

* Alimited partnership with share capital (‘commanditaire vennootschap op aandelen’/
‘société commandite par actions’); or

* An ordinary limited partnership (‘gewone commanditaire vennootschap’/’société en
commandite simple’ or ‘SCS’).

The 2007 Decree has substantially reduced the list of requirements for the PRIVAK’s
by-laws. The by-laws must contain an undertaking to comply with all existing and future
legal and regulatory provisions applicable to the PRIVAK. One of the conditions is a
maximum duration of the PRIVAK of twelve years.

The PRIVAK must be managed by a ‘professional’ management company. There is no
further guidance available as to the criteria to be satisfied for a ‘professional’ management.
Important is that no VAT is due on the management fees charged to the PRIVAK.

Eligible investors

The PRIVAK must have at least six shareholders. There is no maximum number of
investors. The minimum commitment to the PRIVAK is EUR 50,000 per investor. The
shareholders’ meeting of the PRIVAK must decide with a majority of at least four
shareholders jointly holding at least 50% of the voting rights (subject to any other
applicable majority requirements in the Belgian Companies Code and the PRIVAK’s
by-laws). The above two limitations do not apply if at least one shareholder has a special
status such as a Belgian or foreign undertaking for collective investments (UCITS),
a Belgian or foreign pension fund, or a company operating under governmental authorisa-
tion, provided that this shareholder holds at least 30% of the voting shares of the PRIVAK
while none of the other shareholders is controlling the PRIVAK. It seems therefore possible
to have a PRIVAK with only two shareholders, one institutional investor that satisfies
above-mentioned criteria and that holds at least 30% of the PRIVAK and a second share-
holder investing at least EUR 50,000.

Affiliated shareholders are not allowed to participate in the PRIVAK unless they opt to be

treated as one investor.

Fund Briefing for Luxembourg, Belgium and the Netherlands - March 2008



LOYENS & LOEFF

Supervision

The PRIVAK must be registered on the list of privaks with the Federal Government
Department of Finance before starting its activities. Due to the private character of
the PRIVAK, no prospectus is required and there is in principle no supervision by the
Commission for Banking, Finance and Insurance (‘CBFI'). However, the legislator has
entrusted the external auditor (statutory auditor) with the supervision of the PRIVAK. In the
event of a breach of the law, a copy of the auditor’s report must be sent to the CBFI.

Regardless the legal form chosen, it is mandatory for the PRIVAK to draw up annual
accounts and have them audited by an external statutory auditor. Following approval by
the PRIVAK’s shareholders, the annual accounts must be filed with the National Bank of
Belgium where they are publicly available for inspection by third parties. Depending on its
size, the PRIVAK will have to draw up full fledged or abbreviated annual accounts.

Investment Policy

The 2007 Decree sets out classes of financial instruments in which the PRIVAK is allowed
to invest. These are limited to financial instruments issued by non-listed (Belgian or
foreign) companies (e.g. shares, bonds, warrants, options). New is the fact that the
PRIVAK is permitted to invest in private loans (e.g. mezzanine financing). Important
to note is that otherwise there are no geographical limitations nor is there an obligation to
diversify investments.

As a rule, the PRIVAK is not permitted to take an equity interest in a company as a result
of which it can cast influence on the management of such company and the appointment
of its directors. It is thus prohibited for a PRIVAK to control the portfolio company.
Although the legislator has not provided any further guidance to the concept of ‘control’,
it is clear that any direct control by the PRIVAK over a company is prohibited. One can
nevertheless argue that indirect control by the PRIVAK is not forbidden, for instance in a
situation where the PRIVAK would act as a feeder entity in a fund (not being a PRIVAK),
whereby this feeder represents the majority of investors in the fund.

The 2007 Decree provides for certain exceptions to the prohibition of control over portfolio

companies, the most important of which are:

* acompany incorporated exclusively with a view to holding debt instruments (eg bonds,
mezzanine loans, etc.) can be controlled by the PRIVAK, and

» the PRIVAK may control the portfolio company provided that the remaining shares are
held by an institutional investor such as a foreign and Belgian UCITS or pension fund.
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2.3 Taxation
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A PRIVAK is subject to the ordinary Belgian corporate income tax regime at the rate of
33.99%, but virtually all items of income which a PRIVAK may generate are excluded from
the corporate tax base. Belgium takes the position that a PRIVAK can benefit from the
double tax treaties concluded by Belgium, and that a PRIVAK should be able to benefit
from the EC Parent-Subsidiary Directive.

No capital duty tax is due on contributions to the PRIVAK. Management fees charged to
the PRIVAK are exempt from VAT.

Dividends distributed by the PRIVAK are subject to 15% withholding tax. However, an
exemption applies to the extent the distributed income originates from realised capital
gains on shares, or to the extent the dividend is distributed to a non-Belgian investor and
the distributed income originates from dividends from non-Belgian companies. Subject
to conditions (such as a minimum participation of at least 15%), the exemption from
withholding tax provided by the EC Parent-Subsidiary Directive might apply to distributions
by the PRIVAK.
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3. The Dutch VBI regime -
latest developments

3.1 Introduction

3.2 Main conditions

LOYENS & LOEFF

In 2007 the Netherlands has introduced a new tax-exempt regime for investment funds
(vrijgestelde beleggingsinstelling or ‘VBI’). This new regime is now available in addition to
the existing ‘FBI regime’ (fiscale beleggingsinstelling).

The VBI regime is very similar to the Luxembourg SIF regime, in that the VBI is an entity
which is not liable to Dutch corporate income tax, whilst distributions of profits by the VBI
are not liable to Dutch dividend withholding tax. In addition, and in contrast to the Dutch
FBI regime or Luxembourg SIF regime, the VBI regime does not impose any conditions as
to the composition of its shareholders, its level of debt financing or its profit distribution
policy. Significant benefits of the VBI regime, as compared to the Luxembourg SIF regime,
are the possibility of a full exemption from regulatory requirements, the absence of
reporting obligations, an annual subscription tax and the absence of the compulsory
appointment of domestic service providers.

Legal structure

A VBI must be structured as either of the following entities:

* A Dutch public limited company (naamloze vennootschap or ‘NV’);

A common fund established by a contractual arrangement that is qualified as a
separate entity for Dutch tax purposes (fonds voor gemene rekening or ‘FGR’, the
legal form of which is comparable to that of the Luxembourg FCP);

* Foreign entities that have a comparable legal form to the Dutch NV or FGR.
This enables foreign investment funds to apply for the VBI regime as well (e.g.,
a Luxembourg SICAV).

Eligible investors and regulatory supervision

The VBI must qualify as an investment institution within the meaning of the Dutch Act on
Financial Supervision (Wet op het financieel toezicht or ‘Wft’). This requirement is
generally satisfied if the VBI has at least two investors. The fact that the VBI regime is only
eligible for funds that qualify as investment institution within the meaning of the Wft does
not mean that such fund should at all times be regulated. Exemptions from the Wit
licensing requirement are available, for instance, if the rights of participations in the VBI
have a nominal value of at least EUR 50,000, or if they are offered for a consideration
payable of at least EUR 50,000, or if they are marketed to a group of not more than 100
individual investors. The VBI must provide for (semi) open-ended status.

Investment policy

The VBI must pursue a risk diversification policy, although in practice this requirement
should not be perceived as a restriction. The VBI is permitted to make passive
investments in financial instruments, such as marketable shares, bonds, other securities

including interests in investment funds, instruments commonly traded through an
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3.3 Taxation

3.4 VBIlin practice

LOYENS & LOEFF

exchange, commodity derivatives, forward contracts, swaps, contracts for differences and
options on the aforementioned instruments. Although the VBI is not permitted to make
direct investments in Dutch real estate and (mortgage) loans, an exception has been
made for indirect investments in foreign real estate.

The VBI is not liable to Dutch corporate income tax. As a consequence, the VBI will not
be considered a resident of the Netherlands for tax treaty purposes so that the VBI
should generally not expect to be eligible to a reduction of foreign withholding tax that it
has suffered in respect of its interest and dividend income. The same applies with respect
to Dutch dividend withholding tax incurred by the VBI which will not be recoverable
(through a refund or a credit).

Distributions by the VBI are not liable to Dutch dividend withholding tax. Foreign corporate
investors in a VBI are not liable to Dutch corporate income tax as a non-resident taxpayer
in respect of their investment in a VBI, provided such investment is not attributable to a
Dutch permanent establishment or representative. European individual investors in a VBI
may be eligible for tax treaty protection against Dutch non-resident taxation.

Application of the regime must be formally requested to the competent tax inspector not
later than by the end of the financial year in respect of which the VBI regime is intended to
apply. This application, however, serves to provide certainty to the taxpayer and it does
not render any discretionary powers to the tax inspector. If need be, corporate taxpayers
wishing to convert to a VBI are permitted to interpose a balance sheet date to gain faster
access to the VBI regime.

Since its introduction, the VBI regime has attracted the interest of several categories of
investors, ranging from Dutch and European HNWIs, family offices to pan-European
institutional investors. Although practical experience is still in a process of being gained
due to the VBI's novelty, we believe that an unregulated VBI offers interesting and efficient
opportunities for private wealth management, hedge funds, and investment funds that
invest in transferable or listed securities.
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4. Reform of the Dutch FBI regime

4.1 Introduction

The FBI is widely used as an investment fund for investments in securities and real
property (in the latter case, the FBI is being referred to as the ‘Dutch REIT’). Although
initially used as a public investment fund as a result of its shareholder’s restrictions,
legislative relaxations to these restrictions have now made the FBI an attractive
investment fund vehicle for the private investment fund market as well.

4.2 Main reformed conditions

LOYENS & LOEFF

Tax

An FBl is liable to Dutch corporate income tax levied at a special rate of 0%, provided that
certain requirements are met. As the FBI is liable to Dutch corporate income tax, it is
generally able to claim tax treaty benefits in respect of, for example, dividends and interest
it has received.

An FBI is required to withhold and remit 15% Dutch dividend withholding tax on its
distributions of profits to its shareholders unless a treaty or domestic law provides for a
reduction. European tax-exempt institutional investors are generally eligible for a refund of
this withholding tax. In addition, an FBI is granted a rebate on its remittance obligation for
Dutch and (in part) foreign withholding tax incurred by the FBI.

Legal structure

An FBI may be structured as a Dutch limited liability company (besloten vennootschap or
‘BV’), a Dutch public limited company (naamloze vennootschap or ‘NV’) or a FGR (compa-
rable to a Luxembourg FCP). In addition, the FBI regime can be applied for by any foreign
entities that have a comparable legal form to the Dutch BV, NV or FGR. This means that,
for instance, a German real estate company which meets the FBI conditions can apply for
the 0% FBI regime in respect of its Dutch-based real estate, thus effectively achieving
exemption from Dutch corporate tax.

Eligible investors

The legislative amendment has relaxed the shareholder requirements that must be

satisfied in order to qualify as an FBI:

* The condition that a foreign shareholder is not permitted to own an interest of 25% or
more in the FBI has been abolished.

* In principle, at least 75% of the investors should comprise of individuals, exempt
corporate investors or other (foreign) FBIs. However, more lenient conditions apply if
the shares of the FBI are either listed on a market in financial instruments or if the FBI
or its manager is either subject to Dutch regulatory supervision or exempt from such
Dutch regulatory supervision because it is regulated as an undertaking for collective
investment in securities (UCITS) abroad.
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Project development activities

In principle, an FBI is only allowed to be engaged in passive investment activities. On the
basis of recent legislative amendments, an FBI is now also permitted to be engaged in
property development activities for its own account, provided that - among other conditions -
such development activities are carried out by a subsidiary company of the FBI. Such a
subsidiary company will not qualify for FBI status and hence will be liable to the regular
corporate income tax regime in respect of its development activities.

No amendments have been made to the FBI's maximum permitted leverage (60% of the
Dutch corporate tax book value of direct investments in real estate and 20% of the tax
book value of all other investments).

Compulsory dividend distribution

No amendments have been made to the compulsory annual distribution of the FBI's net
taxable profits within eight months following the end of the relevant financial year. The FBI
can elect to exclude the balance of realised capital gains and revaluation gains in respect
of investments in securities from the determination of its net taxable profits. Dividend
distributions are subject to 15% dividend withholding tax as further summarised above,
except for distributions of the balance of realised capital gains/revaluation gains in respect
of investments in securities if the FBI has elected to exclude these from its taxable profits.
Distribution of such gains continues to be exempt from Dutch dividend withholding tax
under domestic law.

4.3 Reformed FBI in practice

LOYENS & LOEFF

The FBI is typically being used as a widely owned listed or unlisted fund for direct and
indirect investments in Dutch and foreign real property, transferable securities or as a
feeder fund. Given the absence of withholding tax for institutional investors, the FBlI is also
often seen as a private fund for tax-exempt investors like pension funds. Specifically for
foreign funds investing in Dutch real estate, the possibility for foreign entities to apply for
FBI status makes it possible to increase the fund’s financial performance by setting the
Dutch tax rate at 0%. In addition, the relaxation of shareholder’s restrictions have made it
possible for foreign FBI-like entities (such as French SlICs) to make a direct bid for Dutch
FBls, thereby preserving the FBI status of the target.
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5. MiFID in the Benelux countries

LOYENS & LOEFF

On November 1, 2007, the Markets in Financial Instruments Directive (MiFID) (Directive
2004/39/EU) was implemented in each of the Benelux countries. The MiFID replaces the
Investment Services Directive (Directive 93/22/EU) and aims, amongst certain others
objectives, to provide for a harmonised set of rules with regard to licensing, organisational
requirements and conduct of business rules in respect of transparency, transaction
reporting and duty of care (best execution, know your customer, etc.) of investment firms.
In accordance with the provisions of the MiFID, once licensed as an investment firm in
an EU country (in accordance with the MiFID provisions), such firm has the benefit of a
European passport that allows it to perform the investment services in other European
countries without being required to go (once more) through a registration process in such
other countries.

MiFID introduced a new element in de definition of investment services: the rendering
of investment advice. Investment advice is described as the making of personalised
recommendations to a client in respect of one or more transactions in financial
instruments. The licensing requirement is triggered only to the extent the advice is being
given to a specific client and such advice relates to the purchase, sale, subscription or
exchange of specific financial instrument. General advice given to members of the public
does not qualify as investment advice. Licensed investment institutions or their respective
managers may without a specific license to that effect give investment advice to investors
in relation to the rights of participation in such investment institutions or the investment
institution managed by such investment institutions or managers, provided that these
activities are subject to certain conduct of business rules that apply to these services
under the MiFID.

In accordance with the provisions of the MiFID (section 2(1)(h)), investment institutions or
their managers or depositaries generally fall outside the scope of MiFID to the extent the
activities of the investment institution or its manager or depositary are within the scope of
collective portfolio management. Collective portfolio management includes investment
management, administration (including units redemption and sales) and marketing.

Also in the case where an investment institution does not itself perform investment

services, it may be faced with requirements imposed by MiFID due to the fact that the
investment firms they engage must be MiFID compliant.
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6. Other developments

6.1 Luxembourg

Tax

As per January 1, 2008, the Luxembourg capital duty rate has been reduced from 1% to
0.5%. It has further been announced by the Luxembourg government that capital duty will
be abolished altogether as of 2010.

Regulatory

The Committee of European Securities Regulators (‘CESR’) published in June 2007
its findings on the functioning of the supervision on the Prospectus Directive and the
Regulation (Directive 2003/71/EC and Commission Regulation 809/2004). Further, in
September 2007, the CESR published an updated overview of frequently asked
questions. The Prospectus Directive will be reviewed by the European Commission in
2008.

The Prospectus Directive is the subject of the Luxembourg law of July 10, 2005, on
prospectus with respect to securities (‘Prospectus Law’). This law applies to closed-end
funds (defined as funds that do not allow any redemption upon the investors’ request) as
well as collective investment schemes which do not qualify as undertakings for collective

investment.

The offer to the public of securities issued by such vehicles is subject to certain obligations
imposed by the Prospectus Law. The most important of these conditions is the compulsory
release of a prospectus which has been approved by the Luxembourg CSSF, and which
format and content must comply with the requirements set out by the Prospectus Law.
However, certain exemptions are available (such as the offer of securities to qualified
investors, to a close circle of investors, the solicitation of a high amount of minimum
investment or securities that provide for a high subscription price per unit or low aggregate
value of the offer).

The admission to trading on the Luxembourg Stock Exchange, which is a regulated
market as published by the European Commission, of securities issued by closed-end
funds is also subject to the provisions of the Prospectus Law and to the supervision of the
CSSF.

The admission to trading on the Luxembourg Euro-MTF is subject to rules governing the
market operator and its supervision.

6.2 The Netherlands

LOYENS & LOEFF

Regulatory

The involvement of activist hedge funds (notably opportunistic hedge funds or funds
pursuing long/short equity strategies) in the business operations of well-established Dutch
enterprises such as Stork, ABN AMRO and Hagemeyer was subject to public scrutiny and
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has triggered a research study by the Ministry of Finance in June 2007 on the behaviour

of private equity and hedge funds. This study concluded that the actions of private equity

and hedge funds have contributed to the economic growth and created employment.

According to this study, the contribution of hedge funds to the market sector was

considered to be moderately positive. However, certain legislative proposals are on the

agenda:

* to decrease the thresholds from 5% to 3% which trigger a compulsory notification and
identification for investments in companies which are listed at NYSE Euronext in
Amsterdam,

* on the identification of shareholders, and

* to increase the statutory thresholds which allow a shareholder to put items on the
agenda for general meetings of shareholders of listed companies.

A bill has been submitted to the Dutch Parliament which, when enacted, will make it
possible for Dutch limited partnerships (commanditaire vennootschap or ‘CV’) and Dutch
general partnerships (vennootschap onder firma or ‘VOF’) to elect for legal personality.
This bill also contains provisions to ensure that an election for legal personality will not
change the current Dutch income and corporate tax treatment of the CV or VOF and
its partners. However, the bill does propose to significantly amend the current liability to
the Dutch 6% real estate transfer tax on the acquisition of shares, units or participating
interests in entities whose assets consist to significant extent of Dutch real estate.

Tax

A recent legislative change has abolished the possibility for FBIs to reclaim in full (through
a refund or credit against Dutch corporate tax) Dutch dividend tax that they have incurred,
and the current cash compensation payment to FBIs for foreign withholding taxes that
they have suffered. Instead, an FBI is now only able to recover such Dutch and foreign
withholding tax through a rebate of the amount of Dutch dividend tax which the FBI
withholds on its distributions of profits and which it must remit to the Dutch tax authorities.
Subject to certain limitations and conditions, this rebate is basically equal to the aggregate
amount of Dutch dividend tax and foreign withholding tax that the FBI has incurred.

As part of the same legislative changes, a reduction has been introduced to the refund
of Dutch dividend tax to Dutch and other EU-resident tax-exempt entities which they
have incurred with respect to dividends received from a Dutch FBI. Effectively, this
reduction- which is calculated on the basis of a certain formula - reflects the claimant’s
proportionate share of the foreign withholding tax in respect of which the FBI has claimed
a rebate against its Dutch dividend tax remittance obligation.
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Annex

Comparison of four entities that frequently serve as fund or feeder entity:
Dutch CV, BV and Coop, and the Luxembourg Sarl

Legal form

Corporate profile

Transferability

Investors’ requirements

Tax treatment

Tax Treaty protection

Taxation of distributions

Flexibility

Regulatory provisions

Risk diversification

LOYENS & LOEFF

Dutch CV

Commanditaire
Vennootschap (CV).

Limited partnership with no
separate legal personality

(a bill is pending that makes it
possible to elect for legal
personality). Investor liability
limited to contribution and
capital commitment.

For tax reasons, transparency
can be achieved only if LPA
provides for unanimous consent
from all the partners for a transfer
of limited partnership interests or
the admission of new limited
partners. A deemed consent
may apply for investors not
responding within a four weeks
period following notification.

No requirements.

Not subject to corporate
income tax, withholding tax,
capital duty, net wealth tax or
annual subscription tax.
Limited partners may be subject
to corporate income tax
(permanent establishment);
in such a situation the partici-
pation exemption (see under
Dutch BV) may apply and
effectively eliminate tax
liabilities.

CV is tax-transparent. Hence, in
principle, no tax treaty protection.

No withholding tax or other tax
liabilities as a result of CV'’s
tax-transparency.

Flexibility in partnership
agreement: lock-up, open/
closed ended, redemption and
distribution, etc. However,
transferability rules must be
taken into account to ensure
tax transparency.

If set up as an institutional fund

not subject to prior authorisation
or on-going supervision.

No reporting obligations and no
external audit required.

None.

Dutch BV

Besloten Vennootschap (BV).

Separate legal personality.
Investor liability limited.

No specific requirements.

No requirements.

Normally subject to 25.5%
corporate income tax. Exemption
applies to dividend and capital
gains income realised from > 5%
shareholdings in active compa-
nies and real estate companies
(‘participation exemption’).

BV can, in general, make use of
Dutch bilateral tax treaties.

Subject to 15% withholding tax.
Under circumstances corporate
income tax is imposed. Reduction
or elimination of these tax liabili-
ties may apply on the basis of EC
Parent-Subsidiary Directive, or
tax treaties.

Flexibility in setup.

Depending on the investors’
base, the manager or the BVI
may be subject to a license
requirement and ongoing
supervision by the Autoriteit
Financiéle Markten (AFM).

In practice, an exemption should
generally apply (e.g, for funds
with an institutional investors’
base).

None.

Dutch Coop

Codperatie U.A. (Coop).

Special form of a Dutch
association with separate legal
personality, which is governed by
certain specific rules and the
general rules applicable to Dutch
associations (verenigingen).
Investor liability limited to contri-
bution and capital commitment.

For tax reasons, a transfer of
interests or the admission of new
members generally requires the
consent from the board of the
Coop.

At least 2 members required
at incorporation.

Normally subject to 25.5%
corporate income tax. Exemption
applies to dividend and capital
gains income realised from > 5%
shareholdings in active compa-
nies and real estate companies
(‘participation exemption’).

Coop can, in general, make use
of Dutch bilateral tax treaties.

No withholding tax. Under
circumstances corporate income
tax is imposed. Reduction or
elimination of this tax liability may
apply on the basis of tax treaties

Flexibility in setup.

Depending on the investors’
base, the manager or the Coop
may be subject to a licence
requirement and ongoing
supervision by the Autoriteit
Financiéle Markten (AFM). In
practice an exemption often
applies (e.g, for Coops with an
institutional investors’ base).

None.
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Luxembourg Sarl

Société a responsibilité limitée.

Separate legal personality.
Investor liability limited.

Transfer of shares to third parties
requires approval of shareholders
representing at least 75% of the
share capital.

No requirements.

Normally subject to 29.63%
corporate income tax. Exemption
generally applies if dividend and
capital gains income is realized
from a shareholding (i) which is
held - or will be held - for at least
12 months, (ii) in which Sarl is
either invested for > 10%, or has
an acquisition price of > €1.2M
(dividend income) respectively

> € 6M (capital gains), and (iii) in
case of non-EU shareholdings,

a subject to tax requirement is
met.

Sarl can, in general, make use of
Luxembourg’s bilateral tax treaties.

Subject to 15% withholding tax.
Reduction or elimination of this tax
liability may apply on the basis of the
EC Parent-Subsidiary Directive or
tax treaties. Alternatively, hybrid
financial instruments may be
employed to capitalize the Sarl.

Flexibility in setup, however 75%
shareholder approval requirement

must be taken into account in
relation to third party transfers.

In principle not subject to
regulation.

None.
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Comparison of five fund regimes:

Luxembourg SIF and SICAR regime, Dutch FBI and VBI regime, and Belgian PRIVAK

Legal form

Corporate profile

Investors’ requirements

Tax treatment

Tax Treaty protection

Withholding tax

Regulatory provisions

Risk diversification;
minimum net assets and other typical
requirements
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Luxembourg SIF

1. Various corporate entities either with or without
SICAV status: Société Anonyme (SA), Société
en commandite par actions (SCA), Société a
responsibilité limitée (Sarl) or Société cooperative
(SCSA).

2. FCP-SIF: Fonds commun de Placement.
3. SCS-SIF: Société en commandite simple.
Separate legal personality. Limited liability.

FCP-SIF: Co-ownership of assets established under
Luxembourg law, managed by a Luxembourg
management company. No separate legal personality.
Investor liability limited to contribution and capital
commitment.

SCS-SIF: Limited partnership managed by its managing
general partner. Limited liability for investors.

Either institutional/professional investors or
‘well-informed’ investors (investing at least EUR 125,000
or benefiting from a certification).

Not subject to tax, except for annual subscription tax
of 0.01% on net asset value of SICAV-SIF (save for
certain exceptions), and a one-off fixed capital duty of
EUR 1,250.

SCS-SIF and FCP-SIF are tax transparent.

SICAV-SIF can make use of roughly half of the bilateral
tax treaties concluded by Luxembourg. Most important

ones are Germany, Spain, People’s Republic of China,

Portugal, Austria, Turkey, Singapore and Korea.

FCP-SIF and SCS-SIF are tax-transparent: no tax treaty
protection.

SICAV-SIF: No withholding tax.

FCP-SIF and SCS-SIF: no withholding tax as a result
of its tax-transparency.

Subject to authorisation and on-going supervision by
the CSSF. Application must be filed within one month
after set-up. Appointment of a Luxembourg custodian
bank entrusted with the safeguarding of the fund’s
assets and the daily administration thereof.

Principle of risk spreading applies. No quantitative,
qualitative, geographical or other type of investment
restrictions. 30% safe harbour rule.

Net assets may not be less than EUR 1,250,000
(to be reached within twelve months).

Luxembourg SICAR

1. Corporate: Société Anonyme (SA), Société en
commandite par actions (SCA), Société a
responsibilité limitée (Sarl) or Société cooperative
(SCSA).

2. Société en Commandite Simple (SCS).

Corporate SICAR: separate legal personality.
Investor liability limited.

SCS-SICAR: partnership between a general partner
as manager, and investors as limited partners. Limited
liability for investors.

Either institutional/professional investors or
‘well-informed’ investors (investing at least EUR 125,000
or benefiting from a certification).

Corporate SICAR: subject to corporate income tax, but
the return derived from securities is exempt. A SICAR is
not subject to net wealth tax. No annual subscription tax.
A one-off fixed capital duty of EUR 1,250.

SCS-SICAR: tax transparent.

Corporate SICAR can, in general, make use of all
Luxembourg’s bilateral tax treaties.

SCS-SICAR is tax-transparent: no tax treaty protection.

No withholding tax.

Subject to prior authorization and on-going supervision
by CSSF. Appointment of Luxembourg custodian bank
entrusted with the safeguarding of the SICAR’s assets.

No risk diversification rules apply.

Net assets of a SICAR may not be less than
EUR 1,000,000 (to be reached within twelve months).
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Dutch FBI

1. Corporate: Naamloze Vennootschap (NV)
or Besloten Vennootschap (BV).

2. Fonds voor gemene rekening (FGR).

3. A comparable foreign entity established under
the laws of an EU Member State or certain other
jurisdictions.

Separate legal personality if NV or BV.
Investor liability limited.

FGR: Co-ownership of assets established under
Dutch law. No separate legal personality. Investor
liability limited to contribution and capital commitment.

Various conditions apply to the composition of the FBI's
shareholders in terms of maximum interest that a single
investor is allowed to hold.

Corporate income tax at a rate of 0%. Capital gains
may be added to a tax free reinvestment reserve.

No capital duty. Gearing limitations, an activity test and
certain other restrictions apply.

Profits must be distributed within eight months after
the fiscal year-end. All classes of shares must share
equally in the profits.

As the FBI is subject to corporate income tax
(although at a rate of 0%), it can, in general, make
use of bilateral tax treaties.

An FBI is required to withhold and remit 15% Dutch
dividend withholding tax on distributions made to its
shareholders unless a treaty or domestic law provides
for a reduction or repayment. An FBI is granted a rebate
on its remittance obligation for Dutch and (in part)
foreign withholding tax incurred by the FBI. Distributions
sourced from the reinvestment reserve are free from
dividend withholding tax.

Regulatory supervision is not a condition to benefit
from the FBI regime (tax regime). However, depending
on the investors’ base, the manager or the FBI may

be subject to a licence requirement and on-going
supervision by the Autoriteit Financiéle Markten (AFM).
In practice, an exemption often applies (e.g, for funds
with an institutional investors’ base). If, however,

it is subject to regulatory supervision, or specifically
exempted from such regulatory supervision, the FBI
enjoys more relaxed shareholder conditions. If the FBI
qualifies as a UCITS, a European passport is available.

No risk diversification rules.
The FBI is only permitted to be engaged in ‘passive

investment activities’ (with limited possibility to be
engaged in real estate development).

LOYENS & LOEFF

Dutch VBI-regime

Naamloze Vennootschap (NV) or Fonds voor

gemene rekening (FGR) or a comparable foreign entity
established under the laws of an EU Member State or
certain other jurisdictions.

Separate legal personality. Investor liability limited.

VBI must have at least two investors.

No liability to Dutch corporate income tax.
No capital duty. No other levy.

The VBI is exempt from corporate income tax, and,
therefore, not entitled to tax treaty protection.

No withholding tax.

Regulatory supervision is not a condition to benefit from
the VBI regime. However, depending on the investors’
base, the manager or the VBI may be subject to a
license requirement and on-going supervision by the
Autoriteit Financiéle Markten (AFM). In practice, an
exemption should generally apply (e.g, for funds with
an HNWI or institutional investors’ base). If the VBI
qualifies as a UCITS, a European passport is available.

VBI should apply risk diversification. Requirement
should be easily met in practice.

Investments restricted to categories of securities/financial
instruments listed in regulatory law. This may include
foreign real estate if structured through a (tax-transparent)
entity. VBl may not be used for direct investments in
Dutch real estate.

There is a limit on the permitted scope of assets. (semi-)
Open-ended character is compulsory. No conditions as
to the composition of VBI's shareholders or distribution
policy.

Belgian PRIVAK

Naamloze Vennootschap (NV) / Société Anonyme (SA),
Commanditaire Vennootschap op Aandelen (Comm.
VA) / Société Commandite par Actions (SVA), Gewone
Commanditaire Vennootschap (Comm. V) / Société en
Commandite Simple (SCS).

Separate legal personality. Investor liability limited,
except for the Comm. VA and Comm. V where at least
one participant (the general partner) is jointly and
severally liable for all obligations of the company.

No requirements as to the capacity of the investor
(investing at least EUR 50,000).

PRIVAK must have at least six (unaffiliated) investors.
PRIVAK can have less than six shareholders if at least
one shareholder has a special status such as a Belgian
or foreign undertaking for collective investments (UCITS)
or a Belgian or foreign pension fund.

Corporate taxpayer without tax base (except for certain
items of income, generally not relevant for funds),
meaning effectively tax exempt.

Entitled to tax treaty protection (from a Belgian
perspective; unknown whether source countries grant
treaty protection).

Dividend distributions are subject to 15% withholding
tax, but a full exemption is granted to the extent the
distributed income originates from realised capital gains
on shares or the dividend is distributed to a non-Belgian
investor and originates from dividend income from non-
Belgian companies. The exemption under the Parent-
Subsidiary Directive might also apply, as well as reduction
or elimination of withholding tax pursuant to tax treaty.

No supervision by the Commission for Banking,
Finance and Insurance (CBFI).

‘Indirect’ supervision by the statutory auditor
(external auditor).

No diversification of investments.

Investments restricted to financial instruments listed in
regulatory law and temporary or additional investments
listed in regulatory law.

Maximum term of a PRIVAK is 12 years.
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Loyens & Loeff Investment Funds Team

The Investment Funds team, consisting of more than 50 dedicated experts, focuses on
the structuring and advising of private equity funds, investment funds, European private
equity real estate funds, REITs and all other legal, tax and regulatory aspects of the
investment management industry. These include investment and joint-venture work
for institutional investors (pension funds) and carried interest structuring for fund
management. Our multi-disciplinary Investment Funds team combines corporate, tax,
finance, regulatory and real estate expertise.

Clients include a variety of funds and fund managers: European captive and independent
private equity funds (buyout and venture capital), mutual funds, quoted REITs with a
European property portfolio, cross border private equity real estate funds, US investment
banks managing European opportunity funds and investment managers setting up
fund-of-funds. We advise large institutional investors for the formation of their funds, or
who act as lead investors for funds set up by others.

Our team maintains close relationships with leading law firms and tax advisers in Europe,
the United States and the Far East.

Please visit our website www.loyensloeff.com for a current overview of the practitioners
of the Investment Funds team, their publications and seminars.

Loyens & Loeff

LOYENS & LOEFF

Loyens & Loeff is an independent full service law firm specialized in providing legal
and tax advice to enterprises, financial organisations and governments. The intensive
cooperation between attorneys, tax lawyers and civil law notaries places Loyens & Loeff in
a unique position in its home market, the Benelux. Internationally, Loyens & Loeff is
a reputable adviser on tax law, corporate law, financial and capital markets, cross-
border financing, private equity, real estate, the energy sector, European law, regulatory
law, VAT and employment law. When providing international advice, Loyens & Loeff
maintains close relationships with leading law firms and tax advisers in Europe, the United
States and the Far East. Worldwide, Loyens & Loeff has more than 1,450 employees,
including over 800 tax and legal experts in seven of the Benelux offices and eleven
branches in the major international financial centers. In 2006, for the second time in three
years, Loyens & Loeff has been chosen as ‘Benelux Law Firm of the Year’ by Chambers
and Partners. In addition, Loyens & Loeff scored the highest for tax [t ol

Award W
2001

advice in the Legal 500, Chambers Global and World Tax 2007 editions. E==0 —
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Contacts

LOYENS & LOEFF

THE NETHERLANDS LUXEMBOURG
Mark van Dam, attorney

T +31 20 578 54 60

E mark.van.dam@loyensloeff.com

Gilles Dusemon, attorney
T +352 466 230 230
E gilles.dusemon@]oyensloeff.com

Marco de Lignie, tax lawyer
T +31 20 578 56 05
E marco.de.lignie@loyensloeff.com

Dennis Langkemper, tax lawyer
T +352 466 230 302
E dennis.langkemper@]loyensloeff.com

Ronald Wijs, tax lawyer
T +31 20 578 55 80

E ronald.wijs@loyensloeff.com

Marc Meyers, attorney
T +352 466 230 306

E marc.meyers@loyensloeff.com
BELGIUM

Stefaan Deckmyn, attorney
T+3227434319

E stefaan.deckmyn@loyensloeff.com

Christophe Laurent, tax lawyer
T +32 27434305
E christophe.laurent@Iloyensloeff.com

Marc Vermylen, attorney

T+3227434315
E marc.vermylen@loyensloeff.com

“Due to the firm’s strong tax expertise, Loyens & Loeff's dedicated
private equity practice is identified as the go-to firm for fund
formation and fund-raising.”

‘First tier’ ranking for private equity in the Chambers Europe Guide 2007.
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Notes




Offices

BENELUX

AMSTERDAM 1)

Fred. Roeskestraat 100
1076 ED Amsterdam
Telephone +31 20 578 57 85
Fax +31 20 578 58 00

ANTWERP 5)

Green Plaza A

Generaal Lemanstraat 27
B-2018 Antwerp

Telephone +32 3 226 50 06
Fax +32 3213 07 18

INTERNATIONAL

ARUBA 4)

ARFA Building (Suite 201)
J.E. Irausquin Boulevard 22
Oranjestad, Aruba
Telephone +297 582 48 37
Fax +297 583 52 14

CURAGAO 4)

J.B. Gorsiraweg 4
Willemstad, Curagao
Telephone +599 9 434 11 00
Fax +599 9 465 15 18

DUBAI 1)

Level 25, Monarch Office Tower
Office 2504-2507

1 Sheikh Zayed Road

Dubai, United Arab Emirates
Telephone +971 50 240 3453
Fax +971 4 305 0730

1) ATTORNEYS AT LAW, TAX ADVISERS AND CIVIL LAW NOTARIES

ARNHEM 4)
(OOSTERBEEK)
Utrechtseweg 165

6862 AJ Oosterbeek
Telephone +31 26 334 72 72
Fax +31 26 333 73 42

BRUSSELS 5)

Woluwe Atrium
Neerveldstraat 101-103
B-1200 Brussels
Telephone +32 2 743 43 43
Fax +32 274343 10

FRANKFURT 3)

Platz der Einheit 1
Kastorgebaude/15. Stock
60327 Frankfurt am Main
Telephone +49 69 971 570
Fax +49 69 971 571 00

GENEVA 4)

Rue du Rhéne 59 (1st floor)
CH-1204 Geneva
Telephone +41 22 818 80 00
Fax +41 22 312 02 03

LONDON 1)

26 Throgmorton Street
London EC2N 2AN
Telephone +44 20 7826 3070
Fax +44 20 7826 3080

2) TAX ADVISERS AND CIVIL LAW NOTARIES

3) ATTORNEYS AT LAW AND TAX ADVISERS

4) TAX ADVISERS

5) ATTORNEYS AT LAW

www.loyensloeff.com

EINDHOVEN 2)

Parklaan 54a

5613 BH Eindhoven
Telephone +31 40 239 44 44
Fax +31 40 239 44 40

LUXEMBOURG 5)

14, rue Edward Steichen
L-2540 Luxembourg Kirchberg
Telephone +352 46 62 30

Fax +352 46 62 34

NEW YORK 1)

555 Madison Avenue (27th floor)
New York, NY 10022
Telephone +1 212 489 06 20
Fax +1 212 489 07 10

PARIS 1)

1, Avenue Franklin D. Roosevelt
75008 Paris

Telephone +33 1 49 53 91 25
Fax +33 1 42 89 14 60 (legal)
Fax +33 1 49 53 94 29 (tax)

SINGAPORE 3)

80 Raffles Place

# 14-06 UOB Plaza 1
Singapore 048624
Telephone +65 6532 3070
Fax +65 6532 3071

ROTTERDAM 1)

Weena 690

3012 CN Rotterdam
Telephone +31 10 224 62 24
Fax +31 10 412 58 39

TOKYO 3)

12F, Nishimoto Kosan Kanda
Nishikicho Bldg.

3-23 Kanda Nishikicho
Chiyoda-ku

101-0054 Tokyo

Telephone +81 3 5281 5587 (legal)

Telephone +81 3 5281 5582 (tax)
Fax +81 3 5281 5589 (legal)
Fax +81 3 5281 5583 (tax)

ZURICH 4)

Bodmerstrasse 7 (2nd floor)
CH-8002 Zurich

Telephone +41 43 266 55 55
Fax +41 43 266 55 59

08-03-EN-FBLBN



